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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) filed by Reading Blue Mountain  and Northern Railroad Company (Railroad), on November 7, 2012, seeking reconsideration of the Opinion and Order entered October 24, 2012 (October 24 Order), relative to the above-captioned proceeding.  On November 16, 2012, the Pennsylvania Department of Transportation (PennDOT) filed an Answer to the Petition.  For the reasons set forth herein, we will deny the Petition.[footnoteRef:1] [1:      The Railroad also filed a Motion for Certification of Interlocutory Order and Stay of Proceedings Pending Appeal (Motion) on the same date it filed the instant Petition.  PennDOT filed an Answer to the Motion.  Per Order entered November 20, 2012 (November 20 Order), we deemed the Railroad’s Motion to be moot at this time, without prejudice to the Railroad’s right to file a similar motion following final disposition of its Petition for Reconsideration.  November 20 Order at 2-3.  ] 


History of Proceeding

		At a location in Hazel Township (Township), the track of the Railroad crosses, at-grade, State Route 3019 (Stockton Mountain Road) in Luzerne County (DOT 361 521 L).  

		Carl Hill (Complainant) filed a Complaint on May 2, 2012, alleging that this crossing is in a state of disrepair due to track movement, which has created a rough crossing surface.  The Complainant further stated that the crossing is in need of repair to attain an acceptable condition.

		On July 27, 2012, a meeting was held at the site.  In addition to Commission staff, the following entities were in attendance: (1) the Complainant; (2) the Railroad; and (3) PennDOT.  The condition of the crossing and the need for repairs to the crossing surface were discussed.  The Railroad indicated that it would consider making some of the repairs. 

		On August 10, 2012, a field investigation and conference was held at the site.  In addition to Commission staff, the following Parties attended the field investigation and conference: (1) the Complainant; (2) the Railroad; (3) PennDOT; and (4) the Township.  At the conference, it was noted that, although the Railroad had made minor repairs, those repairs were not sufficient to satisfy the Complaint and further repairs were needed.  The Railroad agreed to make further repairs.  August 30 Order at 2.

		In an Order issued on August 30, 2012, in this proceeding (August 30 Order), we stated that, since the Parties agreed that certain repairs to the crossing were necessary, the Order could be issued approving such repairs and assigning the responsibility for them, without the necessity of a formal hearing.  August 30 Order at 2. 

On September 18, 2012, the Railroad filed a Petition for Reconsideration[footnoteRef:2] of the August 30 Order.  By Order entered September 27, 2012 (September 27 Order), we granted reconsideration, pending review of and consideration on the merits, in order to preserve jurisdiction over this matter.  [2:      The Railroad labeled this filing as “Exceptions,” but we deemed it to be a Petition for Reconsideration. ] 


On October 1, 2012, PennDOT filed a Motion to Strike the Petition for Reconsideration.  PennDOT also filed an Answer to the Petition, in the event that the Commission denied its Motion to Strike.  Per Secretarial Letter issued October 3, 2012, we directed the Parties to file Answers to PennDOT’s Motion to Strike on or before October 12, 2012.  
	
		On October 12, 2012, the Railroad filed the following documents: (1) an Answer and New Matter to PennDOT’s Motion to Strike; and (2) a Reply to PennDOT’s Answer to the Petition for Reconsideration.

		In our October 24 Order, we took the following actions:  (1) denied PennDOT’s Motion to Strike; (2) granted the Railroad’s Petition for Reconsideration; (3) directed the Railroad to perform repairs at the crossing; and (4) referred this matter to the Office of Administrative Law Judge (OALJ) for further proceedings.
		The Railroad filed the instant Petition and PennDOT filed an Answer thereto as above noted.  By the November 20 Order, we granted reconsideration of our October 24 Order, pending review of, and consideration on, the merits, in order to preserve jurisdiction over this matter. 

Discussion

Legal Standards

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  Section 5.572(a) provides that:  

Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.

The standards for granting a petition for reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553, 1982 Pa. P.U.C. LEXIS 4 (1982).  Duick held that a petition for reconsideration under Subsection 703(g) may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, in whole, or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed.  Duick at 559.  
Additionally, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

Railroad’s Petition, PennDOT’s Answer and Disposition

With regard to the Duick standards, the Railroad contends that our October 24 Order directed that the Railroad immediately perform certain repairs to the pertinent crossing, and referred the matter to the OALJ for the ultimate allocation of costs.  Petition at ¶ 3.  The Railroad further contends that the October 24 Order is deficient because the Commission reached its findings without basic due process because, inter alia:  (1) no evidentiary hearings were held in the matter; (2) the only “proceedings” in this matter consisted of two on-site meetings, held on July 27, 2012, and August 10, 2012; and (3) there were no agreements reached by the Parties with regard to this matter.  Id. at ¶¶ 4-6.

Finally, the Railroad avers that the factual basis upon which the October 24 Order was issued is unsupported by the record evidence.  Id. at ¶ 8.  The Railroad requests that the Commission reconsider the October 24 Order and reopen the record in this proceeding.

In its Answer to the Railroad’s Petition for Reconsideration, PennDOT notes that the October 24 Order was based on the Commission’s determination that the crossing constitutes an immediate danger to the safety and welfare of the public. PennDOT’s Answer at ¶ 1.  PennDOT further notes that, when such a situation presents itself, the Commission is authorized to order that a crossing be “immediately altered, improved or suspended,” and that a hearing may be held later for the allocation of costs.  See 66 Pa. C.S. § 2702(f).  Id.  PennDOT avers that the Commission clearly had the authority to order the work performed immediately, with a provision for a subsequent hearing on the allocation of the costs of the work.  PennDOT’s Answer at ¶ 3.  PennDOT, citing Duick, also avers that it would be imprudent and injudicious for the Commission to recant its previous finding that the condition of the crossing constitutes an immediate danger to the safety and welfare of the travelling public.  Id. at ¶ 4.   

		We are not persuaded by the Railroad’s arguments.  In the October 24 Order, we cited Section 2702(f), as follows: 

(f)  Danger to Safety- Upon the commission’s finding of an immediate danger to the safety and welfare of the public at any such crossing, the commission shall order the crossing to be immediately altered, improved, or suspended.  Thereafter a hearing shall be held and costs shall be allocated in the manner prescribed in this part.

In our October 24 Order, we found that the condition of the subject crossing constituted an immediate danger to the safety and welfare of the travelling public.  October 24 Order at 8.  Accordingly, we concluded that, in the interest of public safety, the Railroad should be directed to perform repairs immediately.  Id. at 8-9.  

                   The Railroad contends that its due process rights were violated by the terms of the October 24 Order.  Petition at ¶¶ 4-6.  We are not persuaded by this argument.  Administrative agencies, like the Commission, are required to provide due process to the parties appearing before them.  However, this requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  In an emergency situation, the authority of the Commission to direct that immediate repairs be made to the pertinent crossing, with the allocation of costs to be determined later, subsequent to hearing, has been long established.  Re: Baltimore and Ohio Railroad Company, Docket No. I-810345 (Order entered September 17, 1982).

This case turns on a rather straightforward question of statutory interpretation:  Does Section 2702(f) require the Commission to hold a hearing in order to find that there is an “immediate danger to the safety and welfare of the public” at the railroad crossing?  We note that the Railroad’s Petition does not analyze or even reference Section 2702(f), quoted above.  The Railroad has, therefore, failed to carry its burden of proof on its Petition for Reconsideration, 66 Pa. C.S. § 332(a).

Nevertheless, we will offer a brief statutory analysis.  We begin, of course, with the rules of statutory construction.  “The object of all interpretation and construction of statutes is to ascertain and effectuate the intention of the General Assembly,” 1 Pa. C.S. § 1921(a).  One rule that is used to determine the intent of the General Assembly is a presumption that the General Assembly did not intend a result that is absurd, impossible of execution or unreasonable.  1 Pa. C.S. § 1922(1).  The Railroad apparently believes that Section 2702(f) requires the Commission to hold one hearing to reach a finding that there is an immediate danger to the safety and welfare of the public, and then hold a second hearing to allocate costs.  We find this construction absurd and unreasonable.  Instead, we believe the clear intent of the General Assembly was to empower the Commission to take quick action to protect the public safety, subject to a subsequent hearing.     

        In this case, consistent with Section 2702(f), the October 24 Order found that there was an immediate danger to the safety and welfare of the travelling public, ordered the Railroad to perform repairs immediately, and referred this matter to OALJ for such further proceedings as may be warranted to allocate costs and resolve any outstanding issues.  October 24 Order at Ordering Paragraph 11, at 11.  Accordingly, the Railroad will have the opportunity to raise any concerns it has with regard to the crossing, and the cost of the repairs thereto, at that time.  

In making a determination on reconsideration, the Commission may consider whether the petition for reconsideration addresses new and novel arguments, or issues or evidence previously overlooked.  Duick, supra.  On review, we find that the Railroad has not presented any new and novel arguments such that we should reconsider our October 24 Order.  Consequently, we conclude that the Railroad has not fulfilled the legal standard for granting reconsideration.  

Conclusion

For the reasons outlined above, we will deny the instant Petition; THEREFORE,

IT IS ORDERED:  That the Petition for Reconsideration filed on November 7, 2012, by Reading Blue Mountain and Northern Railroad Company, with reference to our Order entered on October 24, 2012, in this proceeding, is hereby denied.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 10, 2013
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