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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Mary F. Kingcade (Complainant) filed on October 18, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued herein on September 28, 2012.[footnoteRef:1]  Replies to Exceptions were filed by PECO Energy Company (PECO) on November 2, 2012.[footnoteRef:2]  For the reasons stated below, we shall deny the Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint. [1:             By Secretarial Letter of October 23, 2012, the Commission noted that the Complainant apparently had not served a copy of her Exceptions on any other Party.  Accordingly, the Secretarial Letter included a copy of her Exceptions and afforded the Parties ten days from the date of the Letter in which to file Reply Exceptions, pursuant to 52 Pa. Code § 5.535.]  [2:             On November 9, 2012, the Complainant filed a Letter averring that the Commission should not accept PECO’s Reply Exceptions.  Since we have no provision in our Regulations for this type of pleading, it will be rejected.  In any event, we see nothing that warrants rejection of PECO’s Reply Exceptions.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On May 24, 2011, the Complainant filed a Complaint with the Commission against PECO alleging the following:  (1) that PECO improperly terminated her service on May 27, 2010; (2) that PECO improperly denied her Customer Assistance Program (CAP) arrearage forgiveness; (3) that PECO improperly assessed late fees although she made twelve full payments on time; (4) that PECO created a new account with a transfer balance of $1,473.65; and (5) that PECO wrongfully denied her medical emergency certificate submitted in December 2010.

		On June 23, 2011, PECO filed an Answer in which it denied the allegations in the Complaint.  PECO explained that the Complainant’s service was restored several times based on medical certificates.  PECO further explained that, when the Complainant’s service was terminated for nonpayment in August 2010, the Complainant was not eligible for a medical extension because she failed to make equitable payments as required by law.  PECO “finaled” the account on September 22, 2010, but it restored the service on December 9, 2010, because the Complainant was eligible for a Low Income Home Energy Assistance Program (LIHEAP) CRISIS grant.  PECO established a new account for the Complainant and transferred her final balance of $1,403.27 from her previous account into her new account. 

	The case was assigned to ALJ Fordham, who presided at the hearing held herein on March 21, 2012, in the Philadelphia Regional Office.  The Complainant appeared pro se and sponsored seven exhibits.  PECO was represented by counsel and presented one witness, Richard Conway, a regulatory assessor for PECO, who testified and sponsored six exhibits.  The record in this case consists of a forty-nine page transcript of the hearing and twelve exhibits.  The record closed on May 14, 2012, when the transcript was received.

          In her Initial Decision, issued on September 28, 2012, ALJ Fordham concluded that the Complainant had failed to carry her burden of proof on the issues presented in the proceeding.  I.D. at 22.  Accordingly, she recommended that the Complaint be dismissed.  Id.  Exceptions and Reply Exceptions were filed as above noted.

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  
University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In her Initial Decision, ALJ Fordham reached fifty-seven Findings of Fact, I.D. at 3-9, and six Conclusions of Law, id. at 22-23.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
Exceptions, Replies and Disposition

The Complainant filed lengthy Exceptions.  In its Replies, PECO points out that the Complainant does not allege that the ALJ made an error or law or abused her discretion in any manner.  R. Exc. at 3.  Instead, alleges PECO, the Complainant objects to the ALJ’s decision simply because she disagrees with it.  Id.  

Based upon our review of the record and the applicable law, we are in agreement with the ALJ’s determination that the Complainant has failed to carry her burden of proof on the pertinent issues.  Additionally, we find no basis within the Complainant’s Exceptions that would cause us to reject or modify the recommendations of the ALJ.  We will specifically address three issues raised by the Complainant’s Exceptions:  PECO’s refusal to accept a medical certificate, PECO’s requirement that the Complainant make a deposit, and PECO’s crediting of LIHEAP payments to the Complainant’s account. 

Medical Certificates

The ALJ stated that the Complainant submitted several medical certificates.  I.D. at 13.  PECO presented evidence to show that it issued a medical extension on June 19, 2009, until July 19, 2009.  On August 27, 2009, PECO issued a medical extension until September 26, 2009, and restored the Complainant’s electric service.  PECO also issued a medical extension on November 12, 2009, until December 11, 2009.  On December 11, 2009, the Complainant’s account was coded as not eligible to renew a medical certificate since the Complainant had not made the required payments on her account.  Id. (citing Tr. at 34-35; PECO Exh. 3).     

After analysis, the ALJ concluded that PECO complied with the Commission’s Regulations when it refused to accept more than three medical certificates without the required payment.  I.D. at 15 (citing 52 Pa. Code § 56.114).  The ALJ also found that the Complainant failed to show that PECO violated the Code or the Commission’s Regulations at the time the Complainant submitted her medical certificates.  Id.    

In her first Exception, the Complainant avers that only two medical certificates were issued, dated June 19, 2009, and August 27, 2009.  The Complainant avers that there is no evidence of a medical extension dated November 12, 2009, until December 11, 2009.  Exc. at 4-5.

		In response, PECO avers that the record clearly demonstrates that it accepted several certificates from the Complainant.  R. Exc. at 5.  Furthermore, when the Complainant failed to make equitable payments on her account consistent with 52 Pa. Code § 56.114, PECO did not accept another medical certificate.  Id.  

		On review of this Exception, we find that it lacks merit.  The allegation in the Complaint is that PECO wrongfully denied a medical certificate submitted in December 2010.  PECO does not deny that it denied the medical certificate, but rather, contends that this action was proper under the Commission’s Regulations.

The pertinent Commission Regulations, 52 Pa. Code §§ 56.114 (emphasis added) and 56.116, are set forth below:
§ 56.114. Length of postponement; renewals.
Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days. 
(1) Time period not specified. If no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days. 
(2) Renewals. Certifications may be renewed in the same manner and for the same time period as provided in 
§§ 56.112 and 56.113 (relating to postponement of termination pending receipt of certificate; and medical certifications) and this section if the customer has met the obligation under § 56.116 (relating to duty of customer to pay bills).  In instances when a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  In these instances the public utility is not required to honor a third renewal of a medical certificate and is not required to follow § 56.118(3) (relating to right of public utility to petition the Commission).  The public utility shall apply the dispute procedures in §§ 56.151 and 56.152 (relating to public utility company dispute procedures).  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.


§ 56.116. Duty of ratepayer to pay bills.
Whenever service is restored or termination postponed under the medical emergency procedures, the ratepayer shall retain a duty to equitably arrange to make payment on all bills. 

Contrary to the Complainant’s assertions, the record demonstrates that PECO accepted three medical certificates from the Complainant. Tr. 34-35; PECO Exh. 3.  See also, I.D. at ¶¶ 11, 15 and 18.  When the Complainant failed to make equitable payments on her account, consistent with 52 Pa. Code § 56.114, supra, PECO did not accept another medical certificate.  In this, we conclude that PECO acted correctly and, accordingly, this Exception is denied.

The Deposit

The ALJ found that a deposit in the amount of $100 was required from the Complainant on December 9, 2010, due to her poor payment history.  I.D. at 19.  The ALJ concluded that the deposit was properly required, in accordance with the Commission’s Regulation at 52 Pa. Code § 56.41.  I.D. at 20.

The Complainant objects to the ALJ’s finding on this issue.  The Complainant claims that she was consistent in making payments for the twelve-month period prior to termination, as noted on the billing statements of 2010.  Exc. at 23.  Accordingly, the pertinent deposit was not assessed in compliance with the Commission’s Regulations.  Id.  
     
		In response, PECO reiterates that it required the Complainant to post a deposit on her account based on her previous poor payment history.  R. Exc. at 5.  PECO also points out that, as demonstrated by the record, the Complainant had a final unpaid bill of $2,248.99, as of September 22, 2010, that had to be transferred to a collection agency.  Id.; Tr. at 27, 32; PECO Exh. 1-3.   

		On review, we conclude that this Exception lacks merit.  In pertinent part, the relevant Commission Regulation, 52 Pa. Code § 56.41, states:

§ 56.41. General rule.

A public utility may require an existing customer to post a deposit to reestablish credit under the following circumstances: 

(1) Delinquent accounts. Whenever a customer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months. 
The record demonstrates that PECO required a deposit in the amount of $100 on December 9, 2010, billed as fifty percent ($50) on December 9, 2010, twenty-five percent ($25) on January 13, 2011, and twenty-five percent ($25) on February 14, 2011.  I.D. at 19; Tr. at 27.  The record also demonstrates that the Complainant made no payment at all on her account during December 2009 and made partial payments toward the charges for monthly usage during February and March 2010.  Although the Complainant paid her monthly usage charges in full during January 2010 and from April through September 2010, she made no payments at all toward her outstanding balance or her late fees during the period from January through September 2010.  As a result, the Complainant’s total balance due to PECO increased from December 11, 2009 to September 22, 2010 -- despite the receipt of several LIHEAP payments (discussed infra).  PECO Exh. 1.  Under these circumstances, we have no difficulty finding that PECO properly required a deposit from the Complainant in December 2010, pursuant to Section 56.41 of our Regulations.  Accordingly, this Exception is denied. 

LIHEAP Payments

The ALJ examined whether PECO properly credited LIHEAP payments on the Complainant’s behalf.  On this issue, both Parties agree that PECO received LIHEAP payments on May 5, 2010 ($142) and on August 27, 2010 ($100).  I.D. at 11; Tr. at 12-15; PECO Exh. 1.  Additionally, the Parties agree that, after PECO received a $400 CRISIS grant on Complainant’s behalf, the Complainant’s service was restored in December 2010.  I.D. at 11; Tr. at 29; PECO Exh. 1.  On the basis of the foregoing, the ALJ concluded that the Complainant failed to establish that PECO did not apply the LIHEAP and CRISIS grants to the Complainant’s account.  I.D. at 12.       

		In her third Exception, the Complainant claims that several LIHEAP payments were made on her behalf, but were never credited to her account.  Specifically, the Complainant claims that LIHEAP payments of $100 each in February and March of 2010, and of $300 in October of 2010, were never credited to her account.  Exc. at 28.

		In response, PECO avers that the record demonstrates that it properly applied the LIHEAP payments it received on behalf of the Complainant.  R. Exc. at 5. 		
          On review, this Exception lacks merit.  We note that, at the hearing, the Complainant agreed that the LIHEAP and CRISIS payments had been applied to her account.  Id.; Tr. at 12-15; PECO Exh. 1.  Furthermore, it appears that this case involves a delay between the date that the Complainant was notified that payments would be made on her behalf, and the date those payments were in fact made to PECO.  

Complainant’s Exhibit D contains a letter advising the Complainant that a $100 cash grant would be made on her behalf, and DPW would begin issuing payments in late February, 2010.  This letter, however, was dated May 17, 2010.  Similarly, Complainant’s Exhibit D contains a letter advising the Complainant that a $100 cash grant would be made on her behalf, and DPW would begin issuing payments in mid-March.  Again, this letter was dated May 17, 2010.  PECO’s Exhibit 1 shows that a $200 LIHEAP payment was received on the Complainant’s behalf on June 1, 2010.  This appears to be the $200 referenced in the two letters dated May 17, 2010. 
  
Additionally, the record demonstrates that the Complainant received a letter dated November 1, 2010, advising her that a $300 one-time payment would be made in her behalf.  That letter also stated “Your household will receive an additional $100 LIHEAP payment.”  Complainant’s Exh. D.  PECO’s Exhibit 3 shows a $400 LIHEAP payment that was credited to the Complainant’s account on December 30, 2010.  This appears to be the payments referenced in the November 1, 2010 letter.  Accordingly, this Exception is denied. 

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Mary F. Kingcade to Administrative Law Judge Cynthia Williams Fordham’s Initial Decision, which was issued on September 28, 2012, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Mary F. Kingcade, at Docket No. C-2011-2244748, against PECO Energy Company is dismissed.

4. That this proceeding be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  January 10, 2013
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