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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by A. Raymond Kochis (Complainant), on August 14, 2012, to the Initial Decision (I.D.) of Administrative Law 


Judge (ALJ) Katrina L. Dunderdale, issued on July 12, 2012.[footnoteRef:1]  Pennsylvania American Water Company (PAWC) filed Replies to Exceptions on August 23, 2012.  For the reasons stated below, we deny the Exceptions and adopt the ALJ’s Initial Decision. [1: 		By Secretarial Letter dated July 12, 2012, the Commission issued the Initial Decision in this matter.  Exceptions were due within twenty days of that letter (i.e., on or before August 1, 2012).  On August 6, 2012, the Complainant contacted the Commission to orally request an extension of time in which to file Exceptions, citing the fact that he was hospitalized and did not receive the Initial Decision until after the period for filing Exceptions had expired.  Pennsylvania American Water Company had no objection to the requested extension.  By Secretarial Letter dated August 7, 2012, the Commission granted an extension of time until August 13, 2012, for the filing of Exceptions.] 


History of the Proceeding

On June 13, 2011, the Complainant filed a Formal Complaint (Complaint) against PAWC, in which he alleged as follows:  (1) that PAWC had no right to terminate his service after he refused to grant access to PAWC to inspect the water meter on the inside of his residence; (2) that he should not be required to provide his name when calling customer service; (3) that PAWC did not fix the leaking pipes on the second floor; (4) that PAWC does not provide him with pre-stamped envelopes for paying his bills; and (5) that PAWC has been harassing him since October 2010.

On July 13, 2011, PAWC filed an Answer and New Matter to the Complaint (Answer) in which it admitted it terminated water service to the Complainant for failure to grant access to the water meter.  PAWC denied that it acted improperly or harassed the Complainant and also denied that it is responsible for repairing the Complainant’s broken plumbing.  Answer at 1-3.  

As for New Matter, PAWC averred that the Complainant stated that he would provide access to the meter if PAWC paid to fix the water pipes in his house.  In June 2011, PAWC coordinated with the H2O Program to send a plumber to the Complainant’s residence to repair his pipes.  Several repairs were made, but the full cost for the repairs needed was more than the H2O Program could accommodate.  PAWC stated that, on June 30, 2011, it replaced the meter at the Complainant’s property and restored water service, at the Complainant’s request.  Answer at 5-6.

The Complainant did not file an answer to PAWC’s New Matter pursuant to 52 Pa. Code § 5.63.

A hearing in this matter was held on January 18, 2012.  The Complainant appeared, pro se, testified on his own behalf, and introduced seven exhibits, five of which were admitted into the record.  PAWC was represented by counsel, presented three witnesses, and introduced eight exhibits which were admitted into the record.  The record closed on April 6, 2012.

In the Initial Decision, issued July 12, 2012, ALJ Dunderdale dismissed the Complaint.  I.D. at 13.  As previously noted, the Complainant filed Exceptions on 
August 14, 2012.  PAWC filed Replies to Exceptions on August 23, 2012.  

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Code or the orders or Regulations of the Commission.  66 Pa. C.S. § 701.

ALJ Dunderdale made twenty-four Findings of Fact and reached eight Conclusions of Law.  I.D. at 3-6, 11-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 
 
		We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 
(Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The Complainant alleged that PAWC had no right to insist he grant it access to the water meter.  The Complainant is of the opinion that because he permitted PAWC to come into his home in exchange for plumbing repairs, PAWC is now responsible to make the final repairs to a broken water line in his second floor bathroom.  In addition, the Complainant contended that PAWC should have a store front/drop off box that he can use to make his monthly payments instead of requiring the Complainant to pay for a stamp to mail his payments.  Alternatively, the Complainant believes PAWC should provide the Complainant with a pre-stamped, self-addressed envelope for the payment of his water bills.  Also, the Complainant states that PAWC’s customer service personnel have no right to insist that he provide his name before they will discuss his account with him on the telephone.  The Complainant stated that other companies give him a unique “pin name” to use instead of his real name so that he is safe from identity theft.

In response, PAWC contended that the Commission requires it to ensure that its water meters function properly.  When zero consumption was recorded on the Complainant’s meter, PAWC contacted the Complainant in order to check the meter.  Since the Complainant refused access to his premises on several occasions, PAWC asserted that it was justified in terminating service in November 2010.  Also, PAWC noted that it arranged for the H2O Program to repair some of the leaky pipes in the Complainant’s home.  PAWC averred that it had expended the resources it had available to assist the Complainant.

The ALJ found that one part of the Complainant’s requested relief is a claim for monetary damages to cover the cost of repairing the water leak at his residence.  The ALJ concluded that the Commission is not authorized to award such damages to a private litigant and is also without jurisdiction to order PAWC to make a monetary payment or credit to the Complainant.  Therefore, the ALJ concluded that this portion of the Complaint must be dismissed for lack of jurisdiction.  I.D. at 9.  The ALJ determined that the Commission retains jurisdiction to determine whether a public utility provided adequate, reasonable, safe, efficient service and facilities, pursuant to the requirements of 66 Pa. C.S. § 1501.  Id.

Based on the evidence in the record, the ALJ found that the Complainant was in the wrong when he refused to let PAWC into his residence in order to check on the operating condition of the water meter.  The ALJ pointed out that PAWC has the responsibility, under the Commission’s Regulations and under its tariff, to ensure its equipment, including water meters, is operating properly and correctly.  I.D. at 10.  Furthermore, the ALJ found that PAWC is not responsible for the repair of the broken water pipes in the Complainant’s home, and that its refusal to fix the pipes does not constitute inadequate customer service.  The ALJ concluded, after she examined the evidence in the record, that the Complainant was responsible for causing the pipes to freeze because he turned off the main water valve without first draining the water from the pipes and did not adequately heat his residence while he was out of town during the winter.  I.D. at 11.

Additionally, the ALJ concluded that the Complainant did not provide sufficient evidence to demonstrate that PAWC had violated its tariff or the Commission’s Regulations by not providing the Complainant with a self-addressed, stamped envelope or a PIN number.  I.D. at 11.

Based on the above, the ALJ found that the Complainant failed to sustain his burden of proof.  The ALJ also found that the Commission is without jurisdiction to consider negligence or civil damage issues.  Poorbaugh v. Pa. PUC, 66 A.2d 744 (Pa. Cmwlth. 1995).  I.D. at.12.

In his Exceptions, the Complainant reiterates his allegations.  Overall, the Complainant states that he does not accept, nor does he agree with, the ALJ’s dismissal of his case.  Exc. at 1-10.  The rest of his Exceptions provide an overview of his life history.  Exc. at 11-12. 

In response, PAWC states that the ALJ correctly dismissed the Complaint.  PAWC avers that it acted properly and in accordance with its tariff, the Code, and the Commission’s Regulations.  PAWC believes it went beyond what it was legally responsible for by assisting the Complainant with his plumbing needs in referring him to the H2O program.  PAWC also notes that the Complainant’s Exceptions recount the inconvenience of not having water service at his home.  PAWC points out that the reason he does not have water service is because of the leaking water pipes, which is not PAWC’s responsibility to repair.  R. Exc. at 3; PAWC Ex. 7.

On review, we find no merit in the Complainant’s Exceptions.  The Complainant has offered no factual or legal support to show that the ALJ erred in whole or in part in the Initial Decision issued herein.  We also find that the Complainant has failed to meet his burden of proof.  The Complainant did not produce any evidence to show that PAWC is responsible for paying for the plumbing repairs, nor did the Complainant prove any customer service deficiencies on PAWC’s part or that PAWC violated any sections of the Code or our Regulations.  Accordingly, upon our review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.

Conclusion

		Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

		1.	That the Exceptions of A. Raymond Kochis, filed on August 14, 2012, to the Initial Decision of Administrative Law Judge Katrina L. Dunderdale are denied.

2.	 That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued July 12, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint of A. Raymond Kochis against Pennsylvania American Water Company at Docket No. C-2011-2248437, is dismissed.

		4.	That the proceeding docketed at C-2011-2248437 be marked closed. 

							BY THE COMMISSION,
[image: ]


							Rosemary Chiavetta
							Secretary



(SEAL)


ORDER ADOPTED:  January 10, 2013 
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