BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Diana R. Kress					: 	
							:		
	v.						:		F-2012-2290740
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about February 27, 2012, Diana Kress (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (PPL or Respondent) alleging that PPL failed to properly credit payments to her account, and that there were incorrect charges on her bill.  She requests that her bill be considered current, and paid in full.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at Case No. 2915258.  BCS’ informal decision was in favor of PPL, finding that the Complainant must pay her due balance and that payments had not been received.  On March 20, 2012, the Respondent filed an Answer denying any incorrect charges on the Complainant’s bill.

By Hearing Notice dated April 6, 2012, the parties were notified that an Initial Hearing in this case was scheduled for the morning of May 16, 2012.  A Prehearing Order was issued on April 13, 2012, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 
The hearing convened as scheduled.  The Complainant appeared pro se, the Respondent was represented by counsel.  The Complainant proffered six (6) exhibits; all were entered into the record.  The Respondent proffered one (1) exhibit that was entered into the record.  The Respondent proffered one (1) witness; the Complainant testified on her own behalf.
 
A further hearing was held pursuant to Notice issued August 15, 2012.  The Complainant appeared pro se, the Respondent was represented by counsel.  The Complainant proffered no exhibits; the Respondent proffered one (1), which was entered into the record.  The Complainant testified on her own behalf; the Respondent proffered one (1) witness.  The record closed on October 18, 2012.

FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent and receives electric service at 22 Orchard Drive, Wapwallopen, Pennsylvania 18660 (Service Address).
 
2. The Respondent is a jurisdictional utility providing electric service in Pennsylvania.

3. Approximately July 2011, the Complainant began having trouble with payments on her electric service account being properly credited.  Tr. 7.

4. When she called the Respondent she was told that payment had not been received.  Tr. 7.

5. The Complainant receives monthly statements from her credit union showing the checks that have cleared, but she does not save them.  Tr. 7.

6. The Complainant did not present any physical proof of payments made from her checking account, such as monthly statements or cancelled checks.

7. The Complainant presented two money orders dated November 2011, one for $100 and one for $300, that she sent to the Respondent, but showed no proof of them being cashed.  The money orders had the Complainant’s correct account number on them, and were sent certified mail and were received by the Respondent.  Complainant’s Exh. 1, Tr. 11.

8. The two November 2011 money orders were not credited to the Complainant’s account.  PPL Exh. 1.

9.  On November 16, 2011, the Respondent sent the Complainant a letter indicating payment was past due and that her service was at risk of termination.  Complainant’s Exh. 2, Tr. 12.

10. The Complainant did not telephone the Respondent about the November 16, 2011 letter because she believed that her money orders and the letter crossed in the mail and that her account would be credited.  Tr. 12.

11. On November 22, 2011, the Complainant telephoned the Respondent and was told that no payments had been received since August 2011.  Tr. 13.

12. On December 15, 2011, the Complainant sent the Respondent a money order for $183.  The Complainant’s account number was not on the money order.  Complainant’s Exh. 3, Tr. 14.

13. Prior to August 2011 the Complainant paid her electric service bill with personal checks all from the same joint account she holds with her husband at her credit union.  Tr. 28.

14. The money orders the Complainant has mailed in to the Respondent are from the same credit union.  Tr. 29.

15. On August 8, 2011, the Complainant made a $250 payment by telephone.  Tr. 30-31.

16. On August 10, 2011, the Complainant made a $339.03 payment by telephone.  Tr. 30.

17. The Complainant chose not to get copies of cancelled checks or bank statements from her credit union because of the credit union’s fees.  Tr. 34.

18. The Respondent did not ask the Complainant to mail her payments in by money order.  Tr. 36.

19. The Respondent did not ask the Complainant to mail her payments in by certified mail.  Tr. 36.

20. As of the first hearing date (May 16, 2012), the Complainant had not put a tracer on the money orders to determine whether they had been cashed.  Tr. 39.

21. Linda Grige, a customer service representative, testified on behalf of the Respondent.  Tr. 41.

22. The Respondent’s statement of account for the Complainant shows dates billed, payments received, usage, whether it is an actual or estimated reading, and the number of days in the billing cycle.  PPL Exh. 1; Tr. 42.

23. The Complainant’s account number is 01780-33022.  PPL Exh. 1.

24. The Complainant’s account number was correctly written on the November 2011 money orders.  Complainant’s Exh. 1.

25. At the end of the May 16, 2012 hearing, a thirty (30) days’ continuance was given for the Complainant to trace the two November 2011 money orders that had been received by the Respondent, but not credited to the Complainant’s account.  The Respondent agreed to reimburse the Complainant for the cost of the traces.  Tr. 66.

26. On September 18, 2012, a second hearing was held on this matter.

27. At the second hearing, the only remaining issues were reimbursement for the trace of the money orders and an April 2012 payment.  Tr. 2, 8, 9.

28. The Complainant submitted no documentation of the April 2012 payment.  Tr. 2, 10, 13.

29. On June 25, 2012, the Complainant made a payment of $400; the same amount of the two money orders.  Tr. 2, 16.

30. The two November 2011 money orders totaling $400 were never cashed.  Tr. 2, 16.

31. The Respondent credited the Complainant’s account $30 to reimburse her for the cost of tracing the two November 2011 money orders.  Tr. 2; PPL Exh. 1.

32. As of August 23, 2012, the Complainant’s outstanding balance was $1,373.07.  Tr. 2, 18.



DISCUSSION

Burden of Proof:

Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

		If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

[bookmark: 7387-14]		If respondent submits evidence of “co-equal” weight to refute complainant’s evidence, complainant has not satisfied the burden of proof unless it presents additional evidence opposing respondent’s evidence.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.

		The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

The issue in this case, simply put, is whether payments were made and properly credited.  The Complainant argued that she made the payments, and that in fact she sent in payments twice, but that the Respondent failed to properly credit them.

The Complainant made a prima facie case regarding the two November 2011 missing money orders.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  She proffered copies of the two money orders that both had her account number correctly written one them.  Another money order payment she made was properly received and credited, but these two November 2011 ones appeared lost.  

In order to allow time for the Complainant and the Respondent to search for the two missing money orders, I provided a thirty (30) day continuance.  During that time, the Respondent searched for the money orders and did not find any record of them being applied to the Complainant’s account or other record of them.  

The Complainant had her credit union put a tracer on them and found that they had not been cashed.  The money was refunded to her and she made a payment to the Respondent and the payment was properly credited.  That left only one outstanding issue; an April 2012 alleged payment that does not appear in the Respondent’s records as having been made.  PPL 2-Exh. 1.

The Complainant’s only evidence of having made the April 2012 payment was her testimony.  She did not produce a bank statement and did not produce a cancelled check.  The balance due as of the Complainant’s April statement was $1098.07.  PPL 2-Exh. 1.  If she only paid her budget billing, the budget billing amount was $216.  I do not find it credible that the Complainant, even with any associated cost charged by her credit union, would choose to not provide copies of a cashed check worth $216 or more.  I do not find it credible that any check was received and cashed by the Respondent but not applied to the Complainant’s account.  Therefore, the Complainant failed to make a prima facie case regarding the April 2012 payment, her outstanding balance is correct and must be paid.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.   66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	The Complainant failed to make a prima facie case regarding her April 2012 payment.

5.	The Complainant’s overdue balance is correct and due.



ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Diana R. Kress is denied and dismissed.
 
2. That the Secretary’s Bureau shall mark Docket No. F-2012-2290740 closed.


Date:  December 20, 2012					______________________________
								Ember S. Jandebeur
								Administrative Law Judge

[bookmark: _GoBack]


9


BEFORE THE


 


PENNSYLVANIA PUBLIC UTILITY COMMISSION


 


 


 


 


Diana 


R. 


Kress


 


 


 


 


 


:


 


 


 


 


 


 


 


 


 


 


:


 


 


 


 


v.


 


 


 


 


 


 


:


 


 


F


-


2012


-


2290740


 


 


 


 


 


 


 


 


:


 


PPL Electric Utilities Corporation


 


 


 


:


 


 


 


 


INITIAL


 


DECISION


 


 


 


Before


 


Ember S. Jandebeur


 


Administrative Law Judge


 


 


 


 


HISTORY OF THE PROCEEDINGS


 


 


On


 


or about


 


February 27, 2012


, 


Diana Kress


 


(Complainant) filed a Formal 


Complaint with the Pennsylvania Public Utility Commission against 


PPL Electric Utilities 


Corporation


 


(


PPL or 


Respondent) alleging 


that 


PPL failed to properly credit payments to her 


account, and that 


there were incorrect charges on her bill.


  


She requests that her bill be 


considered current, and paid in full.  


This case is an appeal from a prio


r informal Bureau of 


Consumer Services (BCS) decision


 


at Case No. 


2915258


.


  


BCS’ informal decision was in favor 


of PPL, finding that the Complainant must pay her due balance and that payments had not been 


received.  


On March 20, 2012


,


 


the


 


Respondent filed 


an 


Answer denying


 


any incorrect charges on 


the Complainant’s bill


.


 


 


By Hearing Notice dated 


April 6, 2012


, the parties were notified that an Initial 


Hearing in this case was scheduled for the morning of 


May 16, 2012


.  A Prehearing Order was 


issued on 


April


 


13, 2012


, stating the date and time of the scheduled hearing and advising the 


parties that the case could be dismissed if they failed to obtain a continuance and failed to appear 


for the hearing.  The Prehearing Order also advised the parties of applicabl


e procedural rules. 


 




BEFORE THE   PENNSYLVANIA PUBLIC UTILITY COMMISSION         Diana  R.  Kress           :                     :         v.             :     F - 2012 - 2290740                 :   PPL Electric Utilities Corporation       :         INITIAL   DECISION       Before   Ember S. Jandebeur   Administrative Law Judge         HISTORY OF THE PROCEEDINGS     On   or about   February 27, 2012 ,  Diana Kress   (Complainant) filed a Formal  Complaint with the Pennsylvania Public Utility Commission against  PPL Electric Utilities  Corporation   ( PPL or  Respondent) alleging  that  PPL failed to properly credit payments to her  account, and that  there were incorrect charges on her bill.    She requests that her bill be  considered current, and paid in full.   This case is an appeal from a prio r informal Bureau of  Consumer Services (BCS) decision   at Case No.  2915258 .    BCS’ informal decision was in favor  of PPL, finding that the Complainant must pay her due balance and that payments had not been  received.   On March 20, 2012 ,   the   Respondent filed  an  Answer denying   any incorrect charges on  the Complainant’s bill .     By Hearing Notice dated  April 6, 2012 , the parties were notified that an Initial  Hearing in this case was scheduled for the morning of  May 16, 2012 .  A Prehearing Order was  issued on  April   13, 2012 , stating the date and time of the scheduled hearing and advising the  parties that the case could be dismissed if they failed to obtain a continuance and failed to appear  for the hearing.  The Prehearing Order also advised the parties of applicabl e procedural rules.   

