BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Alice Mae Hardenburg				:	
							: 	
	v.						:		C-2012-2297187
							:
Pennsylvania Electric Company			:													


INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about March 28, 2012, Alice Mae Hardenburg (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Electric Company (Respondent) alleging discrimination based on her gender.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) oral decision at Case No. 2935445.  On or about April 26, 2012, the Respondent filed an Answer denying the material allegations of the Formal Complaint.  The Respondent also filed New Matter, asserting that the Respondent has diligently attempted to address the Complainant’s concerns to no avail and noted the BCS decision.  An Answer to the New Matter was received on or about May 2, 2012.

By Hearing Notice dated July 3, 2012, the parties were notified that an Initial Hearing in this case was scheduled for the morning of August 23, 2012.  By Hearing Cancellation/Reschedule Notice dated August 20, 2012, the date for hearing was changed to September 25, 2012.  A Prehearing Order was issued on July 9, 2012, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se, the Respondent was represented by counsel.  The Complainant submitted three exhibits that were entered into the record.  Complainant’s Exhibit 1 is a copy of a name change order, Exhibit 2 is a surgery certificate of gender reassignment, and Exhibit 3 is a birth certificate.  The Respondent submitted three exhibits that were entered into the record.  Respondent’s Exhibit 1 is scripting tools used by the Respondent, Exhibit 2 is a screen shot of the Complainant’s account, Exhibit 3 is a data report.  The Complainant testified on her own behalf and proffered two witnesses, Marcia and Richard Lewis, husband and wife.  The Respondent proffered three witnesses, Scott Lindsey, Sara Soto, and Pamela Jordan.  The record closed on October 25, 2012.

FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent’s and receives electric service at 11561 Southside Road, Canton, Pennsylvania 17724.
 
2. The Respondent is a jurisdictional utility providing electric service in Pennsylvania.

3. Abe Leroy Hardenburg had gender reassignment surgery, and became Alice Mae Hardenburg.  C. Exh. 2, Tr. 11.

4. Alice Mae Hardenburg has a low, deep voice.

5. Alice Mae Hardenburg does not want to be referred to as “sir” or “mister.”  Tr. 8.

6. Alice Mae Hardenburg wants to be referred to as Ms. Hardenburg, or Alice.  Tr. 8.
7. Alice Mae Hardenburg does not think anyone can correctly identify the gender of the person on the other end of a telephone line 100% of the time.  Tr. 9.

8. Alice Mae Hardenburg wants to be treated the same as everybody else.  Tr. 10. 

9.  Scott Lindsey, general manager of the Respondent’s Reading Contact Center, testified on behalf of the Respondent.  Tr. 28.

10. Customer service representatives at the Reading Contact Center average 70 calls daily.  Tr. 33.

11. The Respondent has training policies and procedures.  Tr. 34.

12. The Respondent’s customer service representatives go through specific training called “basic interpersonal skills training,” about how to address and treat customers.  Tr. 34-35.

13. Sensitivity training focusing on treating customers with dignity, respect and professionalism are components of the “basic interpersonal skills training.”  Tr. 35.

14. Customer service representatives also receive internal certification in basic instruction and training.  The first component entails 32 hours of learning to work with their target audience, the second component teaches them how to develop training tools and assessment.  Tr. 36.

15. As a result of surveying customers, the Respondent determined that customers do not like being addressed by their first name.  R. Exh. 1, Tr. 37.

16. In seven years as general manager, Scott Lindsey has not had anyone other than the Complainant complain about being addressed as “sir” or “ma’am.”  Tr. 39.

17. Scott Lindsey has had complaints from customers about being addressed by their first name.  Tr. 40.
18. The Complainant’s first complaint occurred in 2006, when the account was listed in the name of Abe Hardenburg.  Tr. 40.

19. Scott Lindsey has spoken with the Complainant 8-12 times; all related to being addressed improperly.  Tr. 42.

20. Scott Lindsey may have spent 25 minutes to an hour or more on each occasion, addressing the Complainant’s concerns.  Tr. 43.

21. Sometime in 2007, the Respondent put a note on the Complainant’s account that said to refer to her as Alice, and to not call her “sir.”  Tr. 44.

22. In March 2009, the Respondent put a “red alert” on the Complainant’s main screen, it told customer service representatives to refer to the Complainant as Alice.  R. Exh. 2, Tr. 45.

23. In an effort to alleviate any improper address(es) being made to the Complainant, Scott Lindsey decided to have the Complainant call Sara Soto, one of the managers at the Reading Contact Center, or Kim Scaffiti, another manager, or Justin Goode, an analyst.  Tr. 47.

24.   In December 2011 the Complainant removed her telephone number from her account.  Removing her number from the account meant that when she called in the call center would not know whose account it was and could no longer see the notations to not call her “sir,” to call her “Alice” or “Ms. Hardenburg.”  Tr. 49.

25. Scott Lindsey also gave the Complainant his direct dial telephone number, which she used once or twice.  Tr. 49-50.

26. The Respondent does not specifically train its employees about transsexual individuals, but does train them about sexual or sexual orientation discrimination.  Tr. 58.


27. The Respondent’s customer experience shows that people prefer yes sir, no sir or yes ma’am, or no ma’am.  Tr. 59.

28. When the Complainant had her telephone number removed from her account, she also took away the Respondent’s ability to have the customer service representatives address her concerns, i.e., address her as “Alice” or Ms. Hardenburg.”  Tr. 59.

29. [bookmark: _GoBack]If the Complainant would allow the Respondent to put her telephone number back on the account, it would solve the issue of being incorrectly addressed as “sir.”  Tr. 63, 68-69, 70.

30. If the Complainant does not want the Respondent to give out her telephone number she simply needs to inform Respondent and it can make the change in its system.  Tr. 69, 70.

DISCUSSION

Burden of Proof:

Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

		If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

[bookmark: 7387-14]		If respondent submits evidence of “co-equal” weight to refute complainant’s evidence, complainant has not satisfied the burden of proof unless it presents additional evidence opposing respondent’s evidence.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.

		The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.   Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

The Formal Complaint here is the allegation that the Respondent is discriminating against the Complainant by referring to the Complainant as “sir” or “mister.”  The Complainant has made eighty-four (84) calls to the Respondent and spoken to the customer service representatives.  On fourteen (14) occasions the Complainant has been referred to as “sir” or “mister.”  There is no dispute that the incorrect gender reference has been used on 14 of the 84 calls the Complainant has made to the Respondent’s customer service representatives.  

The Complainant is a transgender individual and underwent gender reassignment surgery.  The Complainant alleges that the Respondent’s customer service representatives need sensitivity training.  The Complainant offers to provide the training herself.  The Complainant successfully made a prima facie case of unreasonable service under Section 1501 of the Public Utility Code.

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.  … Emphasis added.


The Respondent notes and I agree, the Complainant has a low, deep voice.  The Complainant’s voice is easily mistaken as that of a man.  Nonetheless, the Respondent has addressed the Complainant’s complaint in several ways.  First, the Respondent provided a “red alert” on the Complainant’s account that alerted the customer service representative that the Complainant wished to be addressed as Alice or Ms. Hardenburg.  But, then the Complainant removed her telephone number from her account.  The customer service representatives could no longer see who was calling so the “red alert” no longer worked. 

Secondly, the Respondent provided the telephone numbers of three different managers for the Complainant to call in the event she needed assistance.  The Complainant does not want to use those numbers; she “wants to be treated like everyone else.”  To be treated like everyone else means that she calls the 800 customer service line. 

The Respondent has a number of training seminars that it provides to its customer service representatives regarding proper telephone etiquette and proper addresses of its customers.  Through surveys, the Respondent has found that customers do not like being addressed by their first name and prefer “sir” or “ma’am.”  Based on the Respondent’s training programs and surveys, the Complainant should be addressed as Ms. Hardenburg, which is satisfactory to the Complainant.

I find the Respondent’s training programs to be reasonable within the meaning of Section 1501.  I find that the errors in addressing the Complainant as “sir” or “mister” were simple errors, not made with any intent to discriminate or upset the Complainant.  The Complainant has a low, deep voice and the mistake in referring to her as a male is unfortunate, but a fair mistake.  The Respondent successfully rebutted the Complainant’s prima facie case; service provided to the Complainant is reasonable.  66 P.S. § 1501.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof and failed to meet that burden.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	Service provided to the Complainant by the Respondent is reasonable.  66 P.S. § 1501


ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Alice Mae Hardenburg at Docket No. C‑2012-2297187 is denied and dismissed.
 
2. That the Secretary’s Bureau shall mark Docket No. C-2012-2297187 closed. 



Date:	January 2, 2013				_________________________________
							Ember S. Jandebeur
							Administrative Law Judge
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