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January 11, 2013

VIA ELECTRONIC FILING
Secretary Rosemary Chiavetta
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

Re: Petition of Core Communications, Inc. for Arbitration of Interconnection Rates, Terms and
Conditions with Windstream Pennsylvania, Inc. f/k/a Alltel Pennsylvania, Inc. (now
Windstream Pennsylvania LLC) Pursuant to 47 US.C. § 252(b)

Docket No. A-310922F7004

Dear Secretary Chiavetta:

In accordance with the Secretarial Letter issued on October 4, 2012 in the above-
captioned matter, enclosed please find the Supplemental Brief and accompanying Issues Matrix
and Technical Evidentiary Affidavit of Core Communications, Inc. Copies have been served in
accordance with the attached Certificate of Service. Please feel free to contact me if you any
questions or concerns.

Best regards,

STEVENS & LEE

Mitchael A7 /

cer Certificate of Service
Hon. Robert F. Powelson, Chairman
Hon. John F. Coleman, Jr., Vice-Chairman
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Hon. James H. Cawley, Commissioner

Hon. Wayne E. Gardner, Commissioner

Hon. Pamela A. Witmer, Commisioner
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In re: Petition of :
CORE COMMUNICATIONS, INC, : Docket No.: A-310922F7004

Petition of Core Communications Inc. for
Arbitration of Interconnection Rates, Terms :
and Conditions with Windstream Pennsyl-
vania, Inc. pursuant to 47 U.S.C. § 252(b)
SUPPLEMENTAL INITIAL BRIEF

Pursuant to the Secretarial Letter dated October 4, 2012 and subsequent extension letters
dated October 19, 2012 and December 14, 2012, Core Communications, Inc. (“Core™) hereby
files its Supplemental Initial Brief and accompanying Technical Affidavit in the above-
captioned case. The discussion herein is organized around the seven points for discussion

listed in the Commission’s October 4th letter.

1. Impact of the USF/ICC Transformation Order on the Outstanding Issues in This
Case

The USF/ICC Transformation Order,' while voluminous and far-reaching in its scope,
has relatively few direct impacts on the issues presented in this arbitration. The centerpiece of
the order is a comprehensive framework for the reduction of all ICC charges to zero, or “bill-
and-keep” over a multi-year transition period. However, the initial reductions apply to
switched access charges, not traditional reciprocal compensation, and will be implemented
through interstate and intrastate tariff processes—not ICAs. The final stages of the transition
will impact the applicable rates for so-called “non-access” reciprocal compensation, but these

impacts will not arise until long after the ICA in this case has expired (and therefore subject to

! In re Connect America Fund, et al., WC Docket No. 10-90 et al. (FCC, Rel. Nov. 18, 2011), Report and

Order and Further Notice of Proposed Rulemaking, s/ip op. FCC 11-61, 26 FCC Red 17663 (2011), and
subsequent Reconsideration and Clarification rulings (collectively USF/ICC Transformation Order), appeals
pending.



renegotiation) or is terminated pursuant to its own terms.
With respect to ICC Issue 1 (“VYNXX Traffic”), the FCC once again affirmed that
Section 251(b)(5) is not limited to “local” traffic.

The Scope of Section 251(B)(5). Section 251(b)(5) imposes on all LECs the “duty to
establish reciprocal compensation arrangements for the transport and termination of
telecommunications.” The Commission initially interpreted this provision to “apply only
to traffic that originates and terminates within a local area.” In the 2001 ISP Remand
Order, however, the Commission noted that its initial reading is inconsistent with the
statutory terms. The Commission explained that section 251(b}(5) does not use the term
“local,” but instead speaks more broadly of the transport and termination of
“telecommunications.” As defined in the Act, the term “telecommunications” means the
“transmission, between or among points specified by the user, of information of the user’s
choosing, without change in the form or content of the information as sent and received”
and thus encompasses communications traffic of any geographic scope (e.g., “local,”
“intrastate,” or “interstate™) or regulatory classification (e.g., “telephone exchange
service,” “telephone toll service,” or “exchange access™). The Commission reiterated this
interpretation of section 251(b)(5) in its 2008 Order and ICC/USF FNPRM, and we
proposed in the ICC/USF Transformation NPRM to make clear that section 251(b)(5)
applies to “all telecommunications, including access traffic.” USF/ICC Transformation
Order, ¥ 761.

This passage once again affirms Core’s position that “the whole question of whether VNXX
traffic is “local” is not dispositive under federal law, since the FCC once again rejected “local”
as determinant of reciprocal compensation.” Core Supplemental Comments, at 7. (Jan. 26,
2009).

Paragraph 761 of the ICC Transformation Order also impacts the Definition Issue
(“Section 251(b)(5) Traffic”). Specifically, the FCC’s expansion of section 251(b)(5) to
include traditionally “access” or “toll” traffic expands the universe of traffic for which an
incumbent LEC, such as Windstream, must offer the FCC’s “mirroring rate” of $0.0007/MOU.
To recap, the mirroring rule states: “[t]he rate caps for ISP-bound traffic that we adopt here
apply... only if an incumbent LEC offers to exchange all traffic subject to section 251(b)(5) at

the same rate.” ISP Remand Order, ¥ 89.



Now, the FCC has found that:

After reviewing the record, we adopt our proposal and conclude that section
251(b)(5) applies to traffic that traditionally has been classified as access traffic.
Nothing in the record seriously calls into question our conclusion that access
traffic is one form of “telecommunications.” By the express terms of section
251(b)(5), therefore, when a LEC is a party to the transport and termination of
access traffic, the exchange of traffic is subject to regulation under the
reciprocal compensation framework. USE/ICC Transformation Order, at § 761.

Accordingly, to obtain the benefit of lowering the rate it pays for termination of ISP-
bound traffic, Windstream must lower the rates it charges for all section 251(b)(5) traffic, a
classification which now includes all terminating telecommunications. Should Windstream
elect to mirror in these new circumstances the effect will be to further the FCC’s desire to
hasten reductions in overall intercarrier compensation (“ICC”) levels that much sooner, If
Windstream elects not to mirror, the only consequence is that it will pay cost-based TELRIC
rates instead of $0.0007/MOU for a rapidly diminishing subset of locally-dialed
telecommunications: ISP-bound traffic.

The USF/ICC Transformation Order also impacts the Definition Issue (“Section
251(b)(5) Traffic”) in that it establishes a framework for ICC for “VOIP-PSTN traffic™:

We adopt a prospective intercarrier compensation framework that brings all

VoIP-PSTN traffic within the section 251(b)(5) framework. As discussed

below, the Commission has authority to bring all traffic within the section

251(b)(5) framework for purposes of intercarrier compensation, including

traffic that otherwise could be encompassed by the interstate and intrastate

access charge regimes, and we exercise that authority now for all VoIP-PSTN

traffic. USF/ICC Transformation Order, 7 943.

We adopt transitional rules specifying, prospectively, the default compensation
for VoIP-PSTN traffic:

® Default charges for “toll” VoIP-PSTN traffic will be equal to interstate access
rates applicable to non-VolP traffic, both in terms of the rate level and rate
structure;



® Default charges for other VoIP-PSTN traffic will be the otherwise-applicable
reciprocal compensation rates; and

¢ LECs are permitted to tariff these default charges for toll VoIP-PSTN traffic in
relevant federal and state tariffs in the absence of an agreement for different
intercarrier compensation. /d., at § 944.

Charges for “toll” VOIP-PSTN have been and will be addressed through the parties’
respective interstate and intrastate access tariff filings. Charges for “other VOIP-PSTN
traffic,” however, should be addressed through the ICA resulting from this proceeding.
Specifically, the Commission should adopt the FCC’s new definition of “Non-Access
Reciprocal Compensation Traffic,” 47 C.F.R. §51.701(b), which includes locally-dialed VOIP-
PSTN traffic, and mandate that the parties compensate each other at TELRIC rates for such
traffic.

The FCC also established that section 251(c)(2) interconnection arrangements (such as
those at issue in this case) may be used for the transmission of both “toll” and “non-access™
VOIP traffic:

Use of Section 251(c)(2) Interconnection Arrangements. Although we bring all
VoIP-PSTN traffic within section 251(b)(5), and permit compensation for such
arrangements to be addressed through interconnection agreements, we
recognize that there is potential ambiguity in existing law regarding carriers’
ability to use existing section 251(c)(2) interconnection facilities to exchange
VoIP-PSTN traffic, including toll traffic. Consequently, we make clear that a
carrier that otherwise has a section 251(c)(2) interconnection arrangement with
an incumbent L.EC is free to deliver toll VoIP-PSTN traffic through that
arrangement, as well, consistent with the provisions of its interconnection
agreement. The Commission previously held that section 251(c)(2)
interconnection arrangements may not be used solely for the transmission of
interexchange traffic because such arrangements are for the exchange of
“telephone exchange service” or “exchange access” traffic — and interexchange
traffic is neither. However, as long as an interconnecting carrier is using the
section 251(c)(2) interconnection arrangement to exchange some telephone
exchange service and/or exchange access traffic, section 251(¢)(2) does not
preclude that carrier from relying on that same functionality to exchange other
traffic with the incumbent LEC, as well. This interpretation of section
251(c)(2) is consistent with the Commission’s prior holding that carriers that



otherwise have section 251(c)(2) interconnection arrangements are free fo use
them to deliver information services traffic, as well. Likewise, it is consistent
with the Commission’s interpretation of the unbundling obligations of section
251{(c)(3), where it held that, as long as a carrier is using an unbundled network
element (UNE) for the provision of a telecommunications service for which
UNEs are available, it may use that UNE to provide other services, as well.
With respect to the broader use of section 251(c)(2) interconnection
arrangements, however, it will be necessary for the interconnection agreement
to specifically address such usage to, for example, address the associated
compensation. USF/ICC Transformation Order, Y 972.

The ICA should reflect this rule. The Commission should order the parties to propose language
implementing this rule, and if the parties cannot agree on such language, arbitrate the issue as
part of its final resolution of this case.

2. The Potential Impacts of Any Other Relevant FCC, State Utility Commission, or
Court Decisions

ICC Issue 4
The Ninth Circuit’s decision in AT&T Communications of Cal., Inc. v. Pac-W.

Telecomm, Inc., 651 F.3d 980, 987 (9th Cir. 2011)(“AT&T") impacts ICC Issue 4 (ISP

Remand Order) with respect to the operation of the mirroring rule. Briefly, Windstream’s

position is that the mirroring rule requires a CLEC such as Core to lower its rate for voice
traffic when an ILEC such as Windstream elects to “mirror” the FCC’s $0.0007/MOU rate for
ISP-bound traffic. Core’s position is that the mirroring rule simply does not apply to CLECs,
so that CLECs are not bound to cap their rates for termination of voice traffic. The AT&T court
found that “the ISP Remand Order imposed a special rule on ILECs only: the “mirroring”
rule.” AT&T, 651 F.3d at 987. This finding clearly support Core’s position on the mirroring

rule, and, while not binding on the Commission, can be considered as relevant authority.



ICC Issue 1

The Commission’s own Opinion & Order in Palmerton impacts ICC Issue 1 (VNXX)
by approving carriers’ industry standard use of NPA-NXX analysis—in lieu of literal
geographic end points—to rate calls. The Commission found:

Based on the case-specific evidentiary record, we find that Palmerton

adequately relied on the NPA/NXX origination and termination of the intrastate

interexchange call traffic at issue for the jurisdictional classification and billing

of such traffic. Such reliance is consistent with the Core Appeal Decision in

some other but still rather important respects. Core Appeal Decision, 941 A.2d

758 and n.10 (classification of NXX codes and local calling areas).” Opinion &

Order, Palmerton Telephone Company v. Global NAPs South, Inc., et al., Pa.

P.U.C. Docket C-2009-2093336, at 43 (entered March 16, 2010).
Although “case-specific,” the Commission’s findings once again affirm that industry standard
practice is to rate calls for ICC purposes based on the NPA-NXX of the calling and called
parties, rather than engage in a quixotic quest to determine the actual locations of the parties to

a call in an increasingly mobile and web-based world.?

3. Whether Any of the Qutstanding Interconnection Issues Have Been Successfully
Resolved with Other Telecommunications Carriers Not Party to This Case

As the accompanying Technical Affidavit demonstrates, Core has entered into no less
than three traffic exchange agreements (“TEAs”) with other Pennsylvania CLECs which
provide for determining the jurisdiction and rating of telecommunications traffic solely based
on the NPA-NXX of the calling and called parties, not the actual geographic end points of the

call.

2 Similarly, although use of NPA-NXX analysis was not a contested issue in one recently-decided case, it

is worth noting that AT&T, Core and the Commission accepted this type of analysis in order to identify “locally-
dialed ISP-bound fraffic” and resolve related compensation issues (“We conclude that, consistent with federal
law, it is appropriate for this Conunission to determine that the FCC’s rate cap of $0.0007 per MOU is the
appropriate reciprocal compensation rate that should apply to the locally-dialed ISP-bound local traffic at issue
that AT&T sends to Core for termination on Core’s network.”). Opinion & Order, Core Communications, Inc. v.
AT&T Communications of Pennsylvania, LLC and TCG Pittsburgh, Inc., Pa. P.U.C. Docket Nos. C-2009-
2108186 & C-2009-2108239, at 15 (entered December 5, 2012).



4. Whether the Parties Have Attempted to Negotiate in Good Faith Since the Dates
of the Last Formal Submissions to the Commission

The Parties have negotiated following issuance of the Commission’s October 4, 2012
letter, but have not reached resolution of any additional issues in that time frame.

5. Whether the Parties Have Reached Operative Interconnection Arrangements On
Similar Issues in Other Jurisdictions

Core is not aware of any such arrangements.

6. The Parties Shall Submit in Summary and Tabular Form: (a) Each OQutstanding
Issue; (b) Position of the Party; and, (c) Citations to Legal Authority Supporting
the Party’s Position

See, Attached Table 1: Summary of Issues, Core’s Positions & Supporting Legal

Authority.

7. Schematie Diagrams of the Relevant Interconnection Arrangements,
Core has not prepared any diagrams at this time, but reserves its right to do so in

response to Windstream’s filing.

Respectfully Submitted,

STEVENS & LEE

o
BY AN
Michael A. Gruin  +
Attorney ID No. 78625
Stevens & Lee
17 N. 2nd St.
16th Floor
Harrisburg, PA 17101
Tel. (717) 234-1090
Fax (610) 988-0852
Attorney for
Core Communications, Inc.
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

In re: Petition of :

CORE COMMUNICATIONS, INC. v Docket No.:. A-310922F7004
Petition of Core Communications Inc. for

Arbitration of Interconnection Rates, Tetms %

and Cenditions with Windstream Penosyl-  +

vania, Inc. pmrsnant to 47 U.S.C. § 252(b) &

TECHNICAL AFFIDAVIFE OF BRET L. MINGO

Bret L. Mingo, being duly swom, states-as follows upon personal knowledge:

1. Tam President and CEO of Core Comrounications, Ine. (“Core™).

Z Atthe time therecord in this case-was compiled (2006-2007), Core was
focused exclusively onthe provision of telecommunications setvices to dial-tip ISPs:

3. Beginning in 2009, Core began to offer whaolesale felecommunications services
to unregulated service providers using various voice-over-IP (“VOIP”) technologies to bring
cutting-edge communications services o consumers thronghout Pennsylvania. Initially, Core
offered wholesale telécommunications services to “VOIP” providers:on an inbound-only basis,
mugch like Core’s original services fo ISPs..

4. Today, I estimate that some 10-15% of all the traffic Core terminates in
Pennsylvania is voice {raffic, not ISP-bound traffic:

5. Beginning in 2010, Core began to offer outhound wholesale
telecommunications services, in addition to inbound setvices; to VOIP providers:

6. Today, I estimate that Core ofiginates roughly six million {6,000,000) outbound
MOQUs each month to other cartiers in Pennsylvania.

7. To the extent that Windstream’s advocacy in this case; or the findings of fact in




the Recommended Decision, rely on the notion that Core exclusively serves dial-up ISPs, the
Commission should ignore-or reject such assertions. We have invested millions of dollars and
countless hours of work to upgrade our Pennsylvania network to offer wholesale
telecommunications servicesteo the widest possible-anay of custemers.

8. With respect to NIA Tssue #1 in this ease (“Point of Interconngction” or “POI™,
Core has proposed a-*“dual IP* interconnection with Windstrearn in each LATA. in which both’
parfies operate,

9, In Core’s Oetober 25, 2007 Main Brief in this case (p. 18); we described owr
position as.follows;

Under Core’s proposal; Core initiates interconnection in each LATA by:seriding

a réquest in-writing to- Windstream. Core Exhibit 1 {Core Best Offer) NIA Issue

1 » § 1.2, Subsequently, cach party designates.an inferconnection poist (“IP”)

“on its own network at which the designating party shall arrange {0 receive the

ether party”s-originating intetconnection traffic.” Id,, at § 1.3. Once the IPs are

established on each network, Core’s proposal clarifies that “Je]ach party shall

have 4 duty to provade for the transport and delivery of interconnection traffic

to the othet party at the other paity’s IP.” /d,, at § 1.3. Accordingly, the parties

duties o provide an 1P, and transport originating traffic to the other party’s IP,

are exactly symmetrical.

10:  Core believéd and continies to believe that this positior ox the IP/POI issite i§
fully supported by federal and state law, as detailed in Core’s Main Brief (pp. 17-28).

1. AsCore communicated to Windstream recently, Core hereby modifies its
original pogsition to-offer an alternative. Core is willing to interconnect with Windsiream,.
should Windstream desire, atone (1} Verizon tandesit in each LATA in which both parties
operate. [he parties would inferconnect with one anothet via cross-coniects within the
Verizon tandem, with each party purchasing cross-connects in connection with its own
outbound traffic:

12..  Uponinformation and belief, Windstream has previously installed facilifies into




gach of Verizon’s tandem offices in Pennsylvania. Therefore, although Windstream does not
owh the-tandem, it doss own facilities at that location and its collocation or presence there
should be considered a viable node on its nietwork and available for interconnection by &
CLEC such:as Cere.

13, Core believes that this alternative proposal to interconnect at 4 Verizon access
tandem in each T.ATA diminishes Windstream's advocacy on Issue NIA Issue: 1L(Point of
Interconnection (POD)) and 1CC Issue 1 Rating of “VNXX Traffic. Core understands
Windstream’s position on these issaes rests, atleast in part, on its objection to pa_yiﬁg for or
self-providing transport into Core’s POP in each LATA. The alternative proposal lessens this
concern-inasmuch as transport inte Verizon's tandems:is likely cheaper and easierto provision
thaty transpoit into, Core’s POP&.

14, Overthe past three years, Core hagnegotiated three (3} traffic exchange
agreements (“TEAs”™) with other CLECs also opetating in Pennsylvania, as well as
neighboring states.

15, In each:of these TEAs, Coreand the other CLEC have agreed to determine the
jurisdiction of each call that passes between thermn based upon the NPA-NXX of the calling.and
called parties. The parties have further agreed to determine whether each.call should be rated
as local or toll based upon the NPA-NXX of the calling and called perties.

16..  Other than using an NPA-NXX analysis, I'an aware of no other reliable or

workable method to détermine jurisdiction and rating of calls on a call-by-call basis.




I, Bret Mingo, (Affiatit) being duly swors according to law, deposeand say. that T am
authorized to make this affidavit on behalf of Core Communications; Inc., being the holder of
the office of President with that cotporation, and that, [ am 4n employee or agent.of Core
Comnmunications; Inc:, and that the facts above set forth are true and correct to the best of my

kriowledge, information, and belief,

=

b

{Signature of Béﬁan*t)

Sworn and subscribed before me this 11th™ day of J anuary, 2013

%/ --v;;'.

(Szgna é/isf ofﬁcmd admidistering oath)

Y Lommssin Egprres )i 16




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In re: Petition of :
CORE COMMUNICATIONS, INC. : Docket No.: A-310922F7004

Petition of Core Communications Inc. for
Arbitration of Interconnection Rates, Terms
and Conditions with Windstream Pennsyl-
vania, Inc. pursuant to 47 U.S.C. § 252(b)

CERTIEICATE OF SERVICE

I hereby certify that on this 11th day of January, 2013 copies of the foregoing
Supplemental Brief have been served, via electronic mail and U.S. Mail, upon the persons listed
below in accordance with the requirements of 52 Pa Code Sections 1.54 and 1.55 of the

Commission's rules.

Cesar Caballero, Esq.,
Windstream,

4001 Rodney Parham Rd.,
Little Rock, AR, 72212

Norman Kennard, Esq.

Thomas, Long, Niesen & Kennard
212 Locust St.

Suite 500

Harrisburg, PA 17101
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Michael A. Gruin, Eshi’
Stevens & Lee
Attorney ID No.: 78625
17 N. 2nd St.
16th Floor
Harrisburg, PA 17101
Tel. (717) 234-1090
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