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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Samantha Appleton					:
							:
	v.						:		F-2012-2321813
							:
PECO Energy Company				:



INITIAL DECISION


Before
Tiffany A. Hunt
Special Agent


INTRODUCTION

		
This decision grants the customer’s request for a second payment arrangement because she has experienced a decrease in household income.

HISTORY OF THE PROCEEDING


On August 9, 2012, Samantha Appleton (Ms. Appleton or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, Respondent or Company) which alleged, inter alia, that she could not afford the payment agreement established by the Commission’s Bureau of Consumer Services (BCS).  As relief, Ms. Appleton requested an affordable payment agreement with the lowest possible budget bill amount.  Complaint ¶ 5.

The Complaint is a timely appeal of the decision issued, on July 27, 2012, at BCS Case No. 2991535.  BCS dismissed the informal complaint because Ms. Appleton failed to satisfy a prior Commission-issued payment agreement at BCS Case No. 2949562.

On or about August 31, 2012, PECO filed an Answer (Answer) and New Matter (New Matter), endorsed with a Notice to Plead, to the Complaint.  In its Answer and New Matter, PECO averred that the Complainant is not entitled to another payment agreement pursuant to 66 Pa. C.S. § 1405(d).  PECO stated that the Complainant has defaulted on at least two (2) Company-issued payment agreements and one (1) Commission-issued payment agreement.  PECO further responded that the Complainant’s poor payment history demonstrates a lack of good faith effort to pay her electric utility bills.  The following exhibits were attached to the Answer and New Matter as PECO Energy Exhibits 1-4: BCS Decision Report for BCS Case No. 2991535, Account Activity Statement for the Service Address, Account Activity Statement for Prior Service Address and BCS Decision Report for BCS Case No. 2949562.

Ms. Appleton did not reply to the New Matter.  52 Pa. Code § 5.63.

A Telephone Hearing Notice dated October 9, 2012, advised the parties that an initial telephonic hearing was scheduled for Monday, October 29, 2012, at 10:00 a.m.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.

		A Prehearing Order dated October 9, 2012, advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding which included the submission of documents prior to the hearing.

		In accordance with the provisions of the Prehearing Order, the Respondent submitted six (6) proposed exhibits for possible use at the hearing.

		As a result of Hurricane Sandy, the Commission’s offices were closed on October 29, 2012, and the initial telephonic hearing was postponed.  A Hearing Cancellation/Reschedule Notice dated December 5, 2012, advised the parties that an initial telephonic hearing was scheduled for Wednesday, December 19, 2012, at 1:30 p.m.

The initial telephonic hearing convened as re-scheduled on Wednesday, December 19, 2012, at 1:30 p.m.[footnoteRef:1]  Ms. Appleton appeared pro se and testified on her own behalf.  Shawane Lee, Esq., counsel for Respondent, presented the testimony of one (1) witness, Elsa Leung, a Regulatory Assessor for Respondent, who sponsored six (6) exhibits.  Respondent’s Exhibits 1-6 were admitted into the record. [1:  	A tape recording of the hearing was made, no court reporter being present.] 


The record closed on December 19, 2012.

FINDINGS OF FACT

1. The Complainant is Samantha Appleton, who receives electric utility service from the Respondent at 180 S. Pleasantview Road, Pottstown, PA (Service Address).

2. The Respondent is PECO Energy Company.

3. On April 3, 2012, Ms. Appleton filed an informal complaint with the Commission at BCS Case No. 2949562.  

4. On April 3, 2012, BCS directed Ms. Appleton to pay a monthly special budget amount on her electric utility bill, consisting of her monthly budget bill, plus $192.00, towards her arrearages.  The Complainant did not keep this payment agreement.  PECO Exhibit 4, PECO Energy Exhibit 6.

5. On July 9, 2012, Ms. Appleton filed an informal complaint with the Commission at BCS Case No. 2991535.  

6. On July 27, 2012, BCS dismissed the informal complaint.  BCS found that the Complainant failed to satisfy the payment agreement issued at BCS Case No. 2949562.  PECO Energy Exhibit 1 (Attached to Answer and New Matter).

7. On August 9, 2012, Ms. Appleton filed a formal Complaint with the Commission which alleged, inter alia, that she could not afford the payment agreement established at BCS Case No. 2949562.  As relief, Ms. Appleton requested an affordable payment agreement with the lowest possible budget bill amount.  Complaint ¶ 5.

8. On or about August 31, 2012, PECO filed an Answer and New Matter to the Complaint.

9. The Complainant lives at the Service Address with her two (2) children, ages eight (8) and nine (9).

10. On October 4, 2012, the Complainant lost her job at Royal Medical Supply, Inc. and has remained unemployed since that date.

11. The Complainant does not qualify for unemployment compensation.

12. In November 2012, the Complainant received approximately $500-$600 in food stamps for the months of November and December 2012.

13. The Complainant failed to submit her paperwork in a timely fashion and will not continue to receive food stamps.

14. The Complainant does not receive any child support.  The Complainant no longer receives SSI Disability benefits for her eight (8) year old son.

15. The Complainant has no measurable household income.[footnoteRef:2] [2:  	The Complainant testified that a friend recently paid her telephone bill as a birthday gift.  The Complainant has no ability to predict when she will receive financial assistance.  Therefore, her household income cannot be measured, above zero, with any accuracy.  ] 


16. As of the date of the hearing, the Complainant was receiving electric utility service from Respondent.

17. As of the date of the hearing, the Complainant’s account balance was $6,870.80.  PECO Energy Exhibit 1.


DISCUSSION

		In her formal Complaint, Ms. Appleton alleged, inter alia, that she could not afford the payment agreement established at BCS Case No. 2949562.  As relief, Ms. Appleton requested an affordable payment agreement with the lowest possible budget bill amount.  Complaint ¶ 5.

This proceeding is a de novo review of the BCS determination of an appropriate payment plan for this account.  52 Pa. Code § 56.403(a).  The term “de novo” simply means “anew” or “over again.”

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving by substantial evidence that she is entitled to the requested relief.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S.A. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (the Act or Chapter 14) applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.

Section 1403 of the Public Utility Code defines “Payment agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment agreement”).

Section 1405 of the Public Utility Code regarding payment agreements reads in pertinent part:

(b) Length of payment agreements. – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and customer shall not extend beyond

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

*	*	*

(d) Number of payment agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment arrangement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405 (b) and (d).

Section 1403 of the Public Utility Code defines “Change in Income” as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”).

		Section 1403 of the Public Utility Code defines “Household Income” as follows:

The combined gross income of all adults in a residential household who benefit from the public utility service.

66 Pa. C.S. § 1403 (Definition of “Household Income”).

		The Public Utility Code permits the Commission to grant one (1) payment agreement and dictates its terms.  66 Pa. C.S. § 1405 (b) and (d).  The Commission issued a payment agreement to Ms. Appleton in April 2012.  BCS determined that she was a Level 2 customer and directed her to pay a monthly special budget amount of $524.00 on her electric utility bill, consisting of her monthly budget bill of $332.00, plus $192.00 towards her arrearages.  The Complainant did not keep this payment agreement.  PECO Exhibit 4, PECO Energy Exhibit 6.

		On July 9, 2012, Ms. Appleton filed an informal complaint with the Commission at BCS Case No. 2991535.  On July 27, 2012, BCS dismissed the informal complaint because the Complainant failed to satisfy the payment agreement issued at BCS Case No. 2949562.  PECO Energy Exhibit 1 (Attached to Answer and New Matter).

		The Commission has determined that a BCS decision is subject to review upon the timely filing of a formal complaint.  Since this Complaint is a timely appeal of a BCS decision, the Commission must determine if the BCS determination is in compliance with the mandates of Chapter 14.  Here Ms. Appleton has experienced a change in income, as defined by the Public Utility Code, since BCS Case No. 2991535 (subject of the appeal) and BCS Case No. 2949562 (first payment agreement).  Her household income has decreased to zero, resulting in her going from a Level 2 to a Level 1 customer.  66 Pa. C.S. § 1405(b)(1), (2).

Ms. Appleton testified that she lives at the Service Address with her two (2) children, ages eight (8) and nine (9).  Ms. Appleton also testified that she has been unemployed since October 4, 2012.  The Complainant does not qualify for unemployment compensation.  The Complainant does not receive any child support.  In November 2012, Ms. Appleton received approximately $500-$600 in food stamps for the months of November and December 2012.  However, she failed to submit her paperwork in a timely fashion and will not continue to receive food stamps.  The Complainant has no measurable household income and her family of three (3) falls below 100% of the Federal poverty level.  The Complainant is now a Level 1 customer.

Therefore, pursuant to 66 Pa. C.S. § 1405, the Commission has the authority to establish a payment agreement of five (5) years for the Complainant.  Beginning with the first bill following the Commission’s final order in this case, Ms. Appleton is required to pay her current charges or budget bill plus an amount equal to one sixtieth (1/60th) of the balance accrued on her account.  66 Pa. C.S. § 1405(b)(1).  If Ms. Appleton fails to keep this payment schedule, PECO is authorized to suspend or terminate her electric utility service in accordance with the Commission’s statute and regulations.

As discussed during the hearing, Ms. Appleton is strongly encouraged to work with the Respondent to pursue enrollment in PECO’s Customer Assistance Program and any other assistance programs to address her significant outstanding balance.

		The Complaint is sustained.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. §701.

		2.	The Complainant had the burden of proof.  66 Pa. C.S.A. § 332(a).

		3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. § 1401, et seq., applies to this proceeding.
	
		4.	The Commission has the authority to review a payment arrangement to ensure compliance with the provisions of Chapter 14.

ORDER


THEREFORE, 

IT IS ORDERED:

1. That the Formal Complaint filed by Samantha Appleton against PECO Energy Company at Docket No. F-2012-2321813 is sustained.

2. That Samantha Appleton shall make monthly payments consisting of her current charges or budget bill plus one sixtieth (1/60th) of the balance accrued on her account, beginning with the first billing due date following the entry of a final Commission Order in this case.

3. That as long as Samantha Appleton keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her electric utility service except for valid safety or emergency reasons or assess late payments or finance charges against her account.

4. That, if Samantha Appleton does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission’s statute and regulations.

5. That the record at Docket No. F-2012-2321813 is marked closed.


Date: December 31, 2012 						
		Tiffany A. Hunt
		Special Agent
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