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Karen D. Millsip					:
							:
	v.						:		F-2012-2325071
							:
PECO Energy Company				:



INITIAL DECISION


Before
Tiffany A. Hunt
Special Agent


INTRODUCTION

		
This decision denies the customer’s request for a payment arrangement.  The customer is not entitled to a subsequent payment arrangement, nor is she entitled to an extension of the payment arrangement previously established by the Commission.


HISTORY OF THE PROCEEDING


On September 10, 2012, Karen D. Millsip (Ms. Millsip or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, Respondent or Company) which alleged that her electric utility service had been terminated.  Ms. Millsip stated that she received several payment arrangements, but was unable to keep them.  She further stated that she was laid off from her job and her household bills exceeded her income.  Complaint ¶ 4B.  As relief, Ms. Millsip requested service restoration and a payment agreement.

The Complaint is a timely appeal of the decision issued, on August 13, 2012, by the Commission’s Bureau of Consumer Services (BCS) at Case No. 3005944.  BCS dismissed the informal complaint and upheld the Company’s terms for restoration of service.  BCS found that Ms. Millsip failed to satisfy a prior Commission-issued payment agreement at BCS Case No. 2871490 and failed to make a good faith effort to pay her electric utility bills.

On or about September 27, 2012, PECO filed an Answer (Answer) and New Matter (New Matter), endorsed with a Notice to Plead, to the Complaint.  In its Answer, PECO admitted that the Complainant’s electric service was terminated on August 9, 2012.  PECO listed the Complainant’s various informal complaints and averred that she is not entitled to another payment agreement pursuant to 66 Pa. C.S. § 1405(d).  In the New Matter, PECO argued that the Complainant defaulted on the payment agreement issued at BCS Case No. 2871490 and did not submit any documentation to verify her alleged decrease in income.  A copy of the Complainant’s Account Activity Statement was attached to the Answer and New Matter as PECO Energy Exhibit 1.  Copies of the BCS Decision Reports for BCS Case Nos. 2423530, 2610902, 2871490, 2966500 and 3005944 were attached to the Answer and New Matter as PECO Energy Exhibits 2(A)-(E).

Ms. Millsip did not reply to the New Matter.  52 Pa. Code § 5.63.

A Telephone Hearing Notice dated October 3, 2012, advised the parties that an initial telephonic hearing was scheduled for Tuesday, November 27, 2012, at 10:00 a.m.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.

		A Prehearing Order dated October 9, 2012, advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding which included the submission of documents prior to the hearing.

		In accordance with the provisions of the Prehearing Order, the Respondent submitted ten (10) proposed exhibits for possible use at the hearing.

The initial telephonic hearing convened as scheduled on Tuesday, November 27, 2012, at 10:00 a.m.[footnoteRef:1]  Ms. Millsip appeared pro se and testified on her own behalf.  Shawane Lee, Esq., counsel for Respondent, presented the testimony of one (1) witness, Richard Conway, a Regulatory Assessor for Respondent, who sponsored ten (10) exhibits.  Respondent’s Exhibits 1-10 were admitted into the record. [1:  	A tape recording of the hearing was made, no court reporter being present.] 


The record closed on November 27, 2012.

FINDINGS OF FACT

1. The Complainant is Karen D. Millsip, who received electric utility service from the Respondent at 7019 Wheeler Street, Philadelphia, PA (Service Address).

2. The Respondent is PECO Energy Company.

3. On July 30, 2008, Ms. Millsip filed an informal complaint with the Commission at BCS Case No. 2423530.  

4. On September 12, 2008, BCS directed Ms. Millsip to pay a monthly special budget amount on her electric utility bill, consisting of her monthly budget bill, plus $33.00, towards her arrearages.  The Complainant did not keep this payment agreement.  PECO Exhibit 3, PECO Energy Exhibit 6.

5. On October 23, 2009, Ms. Millsip filed an informal complaint with the Commission at BCS Case No. 2610902.  

6. On November 4, 2009, BCS directed Ms. Millsip to pay a monthly special budget amount on her electric utility bill, consisting of her monthly budget bill, plus $15.00, towards her arrearages.  The Complainant did not keep this payment agreement.  PECO Exhibit 3, PECO Energy Exhibit 7.

7. On August 10, 2011, Ms. Millsip filed an informal complaint with the Commission at BCS Case No. 2871490.  

8. On August 15, 2011, BCS directed Ms. Millsip to pay a monthly special budget amount on her electric utility bill, consisting of her monthly budget bill, plus $15.00, towards her arrearages.  The Complainant did not keep this payment agreement.  PECO Exhibit 3, PECO Energy Exhibit 8.

9. On May 9, 2012, Ms. Millsip filed an informal complaint with the Commission at BCS Case No. 2966500.  

10. On May 31, 2012, BCS dismissed the informal complaint.  BCS found that the Complainant failed to satisfy the payment agreement issued at BCS Case No. 2871490 and failed to submit any documentation to verify her alleged decrease in income.  PECO Energy Exhibit 9.

11. On August 9, 2012, the Complainant’s electric service was terminated due to non-payment.  PECO Exhibit 2.

12. On August 10, 2012, Ms. Millsip filed an informal complaint with the Commission at BCS Case No. 3005944.  

13. On August 13, 2012, BCS dismissed the informal complaint and upheld the Company’s terms for restoration of service.  BCS found that the Complainant failed to satisfy the payment agreement issued at BCS Case No. 2871490 and failed to make a good faith effort to pay her electric utility bills.  PECO Energy Exhibit 10.

14. On September 10, 2012, Ms. Millsip filed a formal Complaint with the Commission which alleged that her electric service had been terminated.  As relief, Ms. Millsip requested service restoration and a payment agreement.

15. On or about September 27, 2012, PECO filed an Answer and New Matter to the Complaint.

16. The Complainant lives alone at the Service Address.

17. The Complainant has been unemployed since June 20, 2011.  She receives $648.00 bi-weekly in unemployment compensation.

18. The Complainant’s annual household income is $16,848.00.[footnoteRef:2] [2:  $648.00 x 26 = $16,848.00] 


19. From January 2011 to the date of the hearing, the Complainant made seven (7) payments on her account on the following dates: March 4, 2011, May 3, 2011, September 29, 2011, October 13, 2011, November 28, 2011, March 29, 2012 and May 10, 2012.  PECO Energy Exhibit 1.

20. On September 12, 2012, PECO issued a final bill to the Complainant in the amount of $963.36.  PECO Exhibit 2.

21. As of the date of the hearing, the Complainant’s account balance was $976.89.  PECO Energy Exhibit 1.

DISCUSSION

		In her formal Complaint, Ms. Millsip alleged that her electric service had been terminated.  As relief, she requested service restoration and a payment agreement.

This proceeding is a de novo review of the BCS determination of an appropriate payment plan for this account.  52 Pa. Code § 56.403(a).  The term “de novo” simply means “anew” or “over again.”

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving by substantial evidence that she is entitled to the requested relief.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S.A. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401-1418 applies to this proceeding.

The Commission has the authority to establish a payment arrangement pursuant to 66 Pa. C.S. § 1405(a), within the strict guidelines set forth in 66 Pa. C.S. § 1405(b).  The statute at 66 Pa. C.S. § 1405(a) states:

(a) General Rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

The Commission may establish a payment arrangement between a public utility and a customer or applicant only within the limits established by 66 Pa. C.S. §§ 1401-1418.  In order to be eligible for a payment arrangement, the Complainant must be a “customer” or “applicant” as defined by 66 Pa. C.S. § 1403.  If the Complainant is not a “customer” or “applicant”, the Commission is not authorized to establish a payment arrangement between her and Respondent.  The statute at 66 Pa. C.S. § 1403 defines an applicant as follows:

“Applicant.”  A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

In this case, the Complainant is a natural person not currently receiving service and seeking to have service restored at the Service Address.  The Complainant is therefore an applicant.

While the Complainant is an applicant pursuant to 66 Pa. C.S. § 1403, the Complainant is not entitled to a new payment arrangement because she failed to comply with the terms of the BCS decision issued August 15, 2011 at BCS Case No. 2871490.  The statute at 66 Pa. C.S. § 1405(d) of the Public Utility Code states:

(d)	Number of payment agreements. – Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

The Complainant has failed to make the payments ordered by the BCS decision issued August 15, 2011 at BCS Case No. 2871490.  She has, therefore, defaulted on the payment arrangement.  According to 66 Pa. C.S. § 1405(d), the Complainant would be entitled to another payment arrangement only if she had suffered a change in income.  The statute at 66 Pa. C.S. § 1403 defines a “Change in Income” as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

Here, the Complainant testified that she lives alone at the Service Address.  The Complainant also testified that she receives $648.00 bi-weekly in unemployment compensation.  The Complainant’s annual household income is $16,848.00.  With an annual household income of $16,848.00 for one (1) person, the Complainant falls between 150% and 185% of the Federal poverty level, making her a Level 2 customer.  66 Pa. C.S. § 1405(b)(2).  At the time of the Commission-issued payment arrangement at BCS Case No. 2871490, the Complainant was a Level 1 customer.  While the Complainant has experienced a slight decrease in income[footnoteRef:3], her household size has also decreased from three (3) adults to one (1) adult.  As a result, her household income level has increased from a Level 1 to a Level 2 and she is not entitled to another payment arrangement pursuant to 66 Pa. C.S. § 1405(d). [3:  	At BCS Case No. 2871490, the Complainant reported a monthly income of $1,440.00.  With an annual household income of $16,848.00, the Complainant’s current monthly income is $1,404.00.] 


Alternatively, the Commission may not reinstate a payment arrangement where the customer has defaulted except in limited circumstances.  The statute at 66 Pa. C.S. § 1405(e) states as follows:

(e)	Extension of payment agreements. – If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.

The statute at 66 Pa. C.S. § 1403 defines “Significant change in circumstance” as follows:

“Significant change in circumstance.”  Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3) Loss of the customer’s residence.

(4) Increase in the customer’s number of dependents in the household.

The Complainant did not testify and the evidence does not reflect that she has experienced a significant change in circumstance, as that phrase is defined and applied in the Public Utility Code.  Therefore, the Commission may not reinstate the payment arrangement at BCS Case No. 2871490.

In addition, the Commission will not issue a payment arrangement where the record indicates a lack of good faith effort on the part of the customer to pay his or her utility bills.  Crawford v. National Fuel Gas Dist. Corp., Docket No. C-20066348 (Order entered December 6, 2007).  In this case, the Complainant has not made a good faith effort to pay her electric utility bills.  The Complainant testified that she was unable to pay her electric bills after being laid off in June 2011.  However, the Respondent presented evidence and the Complainant confirmed on cross-examination that she did not pay her electric bills, in full or on time, prior to her unemployment.  The Complainant did not present any other testimony or evidence to refute her history of account delinquency.  From January 2011 to the date of the hearing, a twenty-three (23) month period, the Complainant made only seven (7) payments on her account on the following dates: March 4, 2011, May 3, 2011, September 29, 2011, October 13, 2011, November 28, 2011, March 29, 2012 and May 10, 2012.  PECO Energy Exhibit 1.  The Complainant also defaulted on three (3) different Commission-issued payment arrangements at BCS Case Nos. 2423530, 2610902 and 2871490.  PECO Exhibits 3, 6-8.

The Commission lacks the authority to order a payment arrangement in these circumstances.  The BCS decision at Case No. 3005944 is correct.  The Complainant must satisfy the Company’s terms for restoration of service, i.e. pay her current account balance in full.  The Complaint is denied.




CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

		2.	The Complainant had the burden of proof.  66 Pa. C.S.A. § 332(a).

		3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. §§ 1401, et seq., applies to this proceeding.
	
		4.	The Commission is authorized to establish a payment arrangement between a public utility and an applicant.  66 Pa. C.S. § 1405(a).

		5.	The Commission is without authority to issue a second or subsequent payment arrangement, absent a change in income, if a customer has defaulted on a previous payment arrangement.  66 Pa. C.S. § 1405(d).

		6.	The Commission will not issue a payment arrangement to a complainant when the record demonstrates a lack of good faith effort on the part of the customer to pay the utility bills and there was no evidence that the customer experienced a significant change in circumstances which were outside the customer’s control.  George Crawford v. National Fuel Gas Distribution Corporation, Docket No. C-20066348 (Final Order entered December 6, 2007).

		7.	The Complainant has not met her burden of proving that she is entitled to a second payment arrangement.






ORDER


THEREFORE,

IT IS ORDERED:

1. That the Formal Complaint filed by Karen D. Millsip against PECO Energy Company at Docket No. F-2012-2325071 is dismissed.

1. That the record at Docket No. F-2012-2325071 is marked closed.


Date: December 27, 2012 						
		Tiffany A. Hunt
					Special Agent
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