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Judy Loew						:
							:
	v.						:		F-2012-2314480
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


HISTORY OF THE PROCEEDING


	On July 16, 2012, Judy Loew filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL or “the Company”), at Docket Number F-2012-2314480.  The Complaint was a timely appeal of a decision of the Commission’s Bureau of Consumer Services at case number 2959962.  In her Complaint, Ms. Loew averred that PPL was overcharging her for services for two years even though she uses very little energy.  Ms. Loew stated that the Company checked her meter but she would still like her bill reduced.

	On August 3, 2012, PPL filed an Answer to Ms. Loew’s Complaint.  In its Answer, PPL denied that it is overcharging Ms. Loew for electric service and stated that all her charges are based on actual electric usage.  PPL added that it conducted a field investigation and determined that Ms. Loew’s meter was 99.79% accurate and that Ms. Loew had the capacity to use the electric for which she was billed.  PPL denied all other allegations and requested that the Commission deny Ms. Loew’s Complaint.

	On October 1, 2012, the Commission issued a Telephonic Hearing Notice scheduling an Initial Telephonic Hearing for Wednesday, November 7, 2012, at 10:00 a.m. and assigning me as the Presiding Officer.  On October 11, 2012, a Prehearing Order was issued establishing the procedural issues pertaining to the hearing.

	The hearing in this case was held on November 7, 2012, as scheduled.  Ms. Loew appeared pro se and presented oral testimony.  Graig Schultz, Esquire appeared on behalf of PPL and presented two witnesses who sponsored two exhibits that were admitted into the record during the hearing.  The record in this case consists of the hearing transcript of thirty-three (33) pages and PPL’s two exhibits.  The record closed in this proceeding when the transcript was filed with the Commission on November 20, 2012.  This matter is now ready for disposition.

	For the reasons discussed below, Ms. Loew’s Complaint will be dismissed.

FINDINGS OF FACT

1. The complainant in this proceeding is Judy Loew.

2. The respondent is PPL Electric Utilities Corporation.

3. Ms. Loew has lived at 6776 Windmere Court for eight years.  Tr. 10-11.

4. Ms. Loew has been living alone since February of 2010 and works twelve hours each day.  Tr. 9.

5. Ms. Loew’s home is a single family home that is heated by gas and has a central air conditioner.  Tr. 11.

6. Ms. Loew sets her air conditioner at 67 or 68 degrees.  Tr. 11.

7. Prior to 2010, four people lived in Ms. Loew’s home.  Tr. 12.

8. Terry Crouthamel has worked with PPL for forty-one (41) years and is currently a customer contact representative.  Tr. 14.

9. Mr. Crouthamel’s work responsibilities include issues related to high bills, meter mixes, foreign wiring and property damages.  Tr. 14.

10. A high bill investigation involves visiting a customer’s home and filling out a cost estimate sheet that contains industry standard usage for various items found in the home to determine what the estimated usage is for that home.  Tr. 14.

11. A high bill investigation is performed at a customer’s request if the customer believes that he or she is being charged incorrectly for their electricity usage.  Tr. 14-15.

12. Mr. Crouthamel performed a high bill investigation for Ms. Loew at the 6776 Windmere Court residence on March 1, 2012.  Tr. 15.

13. PPL Exhibit Number 5 is the report of the high bill investigation Mr. Crouthamel performed at Ms. Loew’s residence on March 1, 2012.  Tr. 15-16; PPL Exh. No. 5.

14. Mr. Crouthamel noted that Ms. Loew had a washer, dryer, television, computer, a vacuum cleaner and gas forced or circulated air.  Tr. 17.

15. Mr. Crouthamel’s investigation estimated that Ms. Loew would have used 851 kwh in February 2012 when she in fact used 967 kwh and 941 kwh in January 2012 when she in fact used 920 kwh so Mr. Crouthamel thought his overall estimates were accurate.  Tr. 17-18; PPL Exh. No. 5.

16. Mr. Crouthamel also tested Ms. Loew’s meter when he was at her home and the results of the test revealed that the meter was 99.79% accurate.  Tr. 18.

17. Based on the cost estimates for January and February, 2012, Mr. Crouthamel believes that Ms. Loew has the capacity to use the kwh that PPL has billed her for.  Tr. 19.

18. Mr. Crouthamel has never seen a meter test as being accurate when in fact it was not accurate.  Tr. 20.

19. Mary Beth Kashuba is a customer service representative with PPL.  Tr. 21.

20. PPL Exhibit Number 1 is the account activity statement for Ms. Loew’s account and provides basic account history usage, dollar amounts, bills and payments.  Tr. 22-23; PPL Exh. No. 1.

21. Ms. Loew is on budget billing and has a total overdue balance of $1,878.82.  Tr. 23; PPL Exh. No. 1.

22. Ms. Loew made three payments in 2012.  Tr. 23; PPL Exh. No. 1.

23. Space heating and cooling tend to be the largest energy users in a residential account so if a customer has central air conditioning their usage would be higher in the summer months than in the spring months when there is less heating and cooling.  Tr. 25.

24. Ms. Loew’s account is consistent with a customer using central air conditioning in the summer months and having a non-electric heat source such as gas heat in the winter months.  Tr. 25.

DISCUSSION

		Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Ms. Loew complains that her bill is too high.  Ms. Loew seeks an Order from the Commission directing PPL to reduce her bill.  Ms. Loew therefore has the burden of proof in this proceeding.

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980) (Replogle), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

		In this case, Ms. Loew complains that her bill is too high and would like it reduced.  The Commission has well-established precedent regarding the burden a complainant must satisfy to demonstrate a high bill and receive a reduction.  As discussed further below, Ms. Loew has failed to satisfy this burden, or otherwise demonstrate that PPL violated any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.  Ms. Loew’s Complaint will therefore be dismissed.

		In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) (Waldron), the Commission adopted the Michigan Public Service Commission’s policy enunciated in Hallifax v. O&A Electric Co-OP, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  See also, Nicolas Montagna d/b/a Montagna Homes v. National Fuel Gas Distribution Corporation, Docket Number C-2011-2243674, Opinion and Order (entered April 12, 2012).  The Commission noted in Waldron that it will also consider: the billing history of the complainant, any change in the number of occupants residing at the household, the potential for energy utilization, and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.

		In Nehemiah B. Thomas v. PECO, Docket No. C-2010-2187197, Order (entered November 15, 2011) (Thomas), the Commission stated:

[T]he Waldron rule allows a complainant to establish a prima facia case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Thomas at 5 (citations omitted; emphasis in original); see also, Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979, Order (entered October 13, 2010).

		Ms. Loew has failed to satisfy her burden to demonstrate by a preponderance of the evidence that PPL’s bills were inaccurate under this well-established Commission precedent.  Therefore, Ms. Loew’s Complaint will be dismissed.

To begin, PPL presented evidence that Ms. Loew’s meter tested at a 99.79% accuracy rate.  Tr. 18; PPL Exh. No. 5.  Sections 57.20-57.25 of the Commission’s regulations pertain to the testing of electric meters and adjustment of a customer’s electric bills based on inaccurate meters.  52 Pa. Code §§57.20‑57.25; see also, Phillip F. Sforza v. West Penn Power Co. d/b/a Allegheny Power, Docket No. C-2008-2025536, Opinion and Order (entered August 11, 2009).  Of note, a customer’s electric bill is to be adjusted only if an electric meter, after testing, is found to have an average meter error of more than 2% fast or more than 2% slow.  52 Pa. Code § 57.24.  Thus, electric meters are presumed to accurately register consumption if the meter’s margin of error is plus or minus 2%.  At 99.79% accuracy, Ms. Loew is not entitled to a bill adjustment based on this factor alone.

		PPL also presented evidence that an investigation of Ms. Loew’s home revealed appliances that are consistent with the bills PPL has provided.  In particular, in addition to the typical appliances such as a washer, dryer, television, computer and vacuum cleaner, Ms. Loew’s home is heated by natural gas and cooled by a central air conditioning unit.  Tr. 17; PPL Exh. No. 5.  As PPL witness Crouthamel testified, the results of his high bill investigation of Ms. Loew’s home demonstrated that his estimates were accurate and her bills were correct.  Tr. 17-18; PPL Exh. No. 5.

		Mr. Crouthamel’s testimony was affirmed by the testimony of PPL witness Kashuba.  Ms. Kashuba testified that:

Q.	In your experience dealing with account activity statements and customer accounts, does it make sense that a customer would be receiving a higher charge and using more kwh in the summer months if that customer is running central air conditioning versus having a non-electric heat source such as gas heat in the winter months?

A.	Yes.  Space heating and cooling tend to be the largest energy users in a residential account and so if a customer has central air, we would expect their summer usage to be much higher than the spring months.  Spring months we normally see no heating or cooling, so we would expect that to be safeguard usage.  Pretty much just usage for domestic appliances.

Q.	So that would then help explain that fluctuation in Ms. Loew’s bill?

A.	Yes, it would.

Tr. 25.  Substantial record evidence therefore supports denying Ms. Loew’s complaint on the basis that her meter may be inaccurate.

		While the Commission policy is that meter accuracy is not the sole criterion in high bill situations, Ms. Loew has not satisfied the other factors considered under Waldron either.  For example, Ms. Loew did not demonstrate that her billing history supports a finding that her bills are high.  The only record evidence in this proceeding regarding billing history is detailed in PPL Exhibit Number 1.  According to this Exhibit, Ms. Loew’s usage from November, 2010 to October, 2012, as measured in kwh is:

	Month
	2010-11
	2011-12

	November
	523
	1145

	December
	721
	1171

	January
	869
	920

	February
	702
	967

	March
	612
	911

	April
	614
	940

	May
	827
	695

	June
	1245
	1537

	July
	1789
	1905

	August
	2157
	1654

	September
	1865
	1580

	October
	1632
	801



PPL Exh. No. 1.

		While eight of these monthly comparisons indicate increases from 2010-2011 to 2011-2012, compared to only four of the monthly comparisons that indicate decreases, and some of the increases are significant, there is no clear pattern that would support a finding that Ms. Loew’s meter is inaccurate or PPL’s bills to Ms. Loew are incorrect.  For example, whereas the usage in November, 2011 was more than double the usage in November, 2012 (523 kwh to 1145 kwh), the usage in October, 2011 was less than half the usage in October, 2012 (1632 kwh to 801 kwh).  Certainly, on average Ms. Loew’s usage in 2012 was higher than her usage in 2011, but such a difference could be explained by other reasons, such as warmer weather in 2012 that required the air conditioner to run more often.  There is no record evidence to support a finding that Ms. Loew’s billing history demonstrates that she is being incorrectly billed by PPL.  Waldron.

		Ms. Loew also did not present any evidence regarding the other Waldron factors.  As noted, Ms. Loew has lived alone in the home since February, 2010.  Tr. 9.  There is, therefore, no evidence that any change in the number of occupants residing at the household from 2010-2011 to 2011-2012 demonstrates that Ms. Loew was being incorrectly billed by PPL.  Nor is there any record evidence regarding the potential for energy utilization that would support a finding that Ms. Loew’s bill was higher than it should be.  Ms. Loew also did not raise any other relevant factors or circumstances during the proceeding that would support a finding that she was receiving a high bill for electric service from PPL.

		In conclusion, it is not unreasonable that Ms. Loew’s bills would increase from one month to the next, as Ms. Loew testified, Tr. 9-10, when her home is heated with a non-electric heat source and cooled by central air conditioning.  This is especially true when Ms. Loew testified that she keeps her air conditioning set at 67 or 68 degrees.  Tr. 11.  Heating and cooling have a major impact on electric usage for residential customers and could be the cause for the fluctuations that Ms. Loew claims to be incorrect bills.

		As such, Ms. Loew failed to carry her burden under Waldron to demonstrate that PPL issued her incorrect bills or otherwise violated the Public Utility Code, any Commission Order or regulation or any Commission-approved tariff in any manner.  In contrast, PPL presented substantial record evidence demonstrating that Ms. Loew’s meter was 99.79% accurate and that Ms. Loew’s usage was consistent with a customer with her home and type of appliances.  As the complainant in this case, Ms. Loew has the burden of going forward with the evidence after PPL rebutted her initial evidence.  Replogle, supra.  Ms. Loew must then rebut PPL’s evidence by a preponderance of the evidence.  Id.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Id.  Ms. Loew has failed to carry her burden with regard to the issues raised in her Complaint.  Ms. Loew’s Complaint must therefore be dismissed.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

6. While the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980); see also, Nicolas Montagna d/b/a Montagna Homes v. National Fuel Gas Distribution Corporation, Docket Number C-2011-2243674, Opinion and Order (entered April 12, 2012).  The Commission will also consider: the billing history of the complainant, any change in the number of occupants residing at the household, the potential for energy utilization, and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100; Nehemiah B. Thomas v. PECO, Docket No. C-2010-2187197, Order (entered November 15, 2011).

7. A customer’s electric bill is to be adjusted only if an electric meter, after testing, is found to have an average meter error of more than 2% fast or more than 2% slow.  52 Pa. Code § 57.24; see also, Phillip F. Sforza v. West Penn Power Co. d/b/a Allegheny Power, Docket No. C-2008-2025536, Opinion and Order (entered August 11, 2009).

8. Ms. Loew failed to carry her burden to demonstrate that PPL incorrectly billed her or otherwise violated any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.

9. Ms. Loew’s Complaint should be dismissed.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Judy Loew against PPL Electric Utilities Corporation at Docket Number F-2012-2314480, dated July 16, 2012, is dismissed.

2. That this matter at Docket Number F-2012-2314480 be marked closed.


Date:	January 11, 2013	______________________________
		Joel H. Cheskis
		Administrative Law Judge
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