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COMMONWEALTH OF PENNSYLVANIA

January 23, 2013

E-FILED, E-MAIL, AND HAND DELIVERY

Hon. Elizabeth H. Barnes
Administrative Law Judge

Pa. Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105

Re: Petition for Generic Investigation or Rulemaking Regarding “Gas-On-Gas”
Competition Between Jurisdictional Natural Gas Distribution Companies
Docket No. P-2011-2277868

* Generic Investigation Regarding Gas-on-Gas Competition Between Jurisdictional
Nataral Gas Distribution Companies
Docket No. 1-2012-2320323

Dear Judge Barnes:

Enclosed are two copies of the Second Prehearing Memorandum, on behalf of the Office
of Small Business Advocate, in the above-captioned proceedings.

As evidenced by the enclosed certificate of service, all parties have been served as
indicated.

Sincerely,

Eiizabeth Rose Triéwc':ari\"
Assistant Small Business Advocate
Attorney ID No. 306921

Enclosures

cc:  Parties of Record
Robert P, Knecht
Brian Kalcic

Office of Smali Business Advocate
Suite 1102, Commaerce Tower | 300 Nerth Secend Street | Harrisburg, PA 17101 | 717.783.2525 | Fax 717.783.2831 | www.osba. state.pa.us



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition for Generic Investigation or

Rulemaking Regarding “Gas-On-Gas” :

Competition Between Jurisdictional Natural . : Docket No. P-2011-2277868
Gas Distribution Companies :

Generic Investigation Regarding Gas-on-Gas
Competition Between Jurisdictional Natural : Docket No. 1-2012-2320323
Gas Distribution Companies ‘ :

OFFICE OF SMALL BUSINESS ADVOCATE
SECOND PREHEARING MEMORANDUM

L INTRODUCTION AND BACKGROUND

The Office of Small Business Ad\(ocate (“OSBA™) is authorized to represent the
interests of small business consumers of utility services before the Pennsylvania Public
Utility Commission (the “Commission”)‘p‘gr‘:s‘uant to the provisions of the Small Business
Advocate Act, Act 181 of 1988, 73 P.S. §§399.41 — 399.50 (“the Act”). In order to
discharge this statutory duty, the Small Business Advocate has deemed it necessary to
participate as a party to this proceeding,

On December 8, 2011, the OSBA, together with the Commission’s Bureau of
Investigation and Enforcement (*“1&E”), Office of Consumer Advocate (“OCA”™), Peoples
TWP LLC (“TWP”), and Peoples Natural Gas Company (“Peoples™) (together, the “Joint
Petitioners™) filed with the Commission a joint petition requesting that the Commission
institute an investigation or rulemaking to address distribution base rate discounting
among natural gas distribution companies (“NGDCS”) with overlapping service

territories, often referred to as “gas-on-gas competition,”



The Joint Petition arose out of the settlement of Peoples’ base rate proceeding at
Docket No. R-2010-2201702 (“Peoples Settlement™). In the Peoples Settlement, Peoples,
I&E, the OCA, and the OSBA agreed that issues related to gas-on-gas competition should
be resolved by fequesting a generic proceeding rather than in Peoples’ base rate case.

At the time of the Peoples Settlement, other NGDCs had also agreed that gas-on-
gas competition issues should be uniformly resolved on a state-wide basis; specifically,
Equitable Gas Company LLC (“Equitable™} in thel settlement of its 2008 base rate
proceeding at Docket No. R-2008-2029325 l(;“.]IEqui“[able Settlement”), Columbia Gas of
Pennsylvania, Inc, (“Columbia™) in the settlement of its base rate proceeding at Docket
No. 2010-2215623 (“Columbia Settlement”), and in the settlement of the acquisition of
T.W. Phillips Gas and Oil Co. at Docket No. A-2010-2210326 (“TW Phillips
Settlement™).

The Commission issued a Secretarial Letter on July 25, 2012, assigning this
matter to the Office of Administrative Law Judge for a generic investigation. The matter
was assigned to Administrative Law Judge (“ALJ™) Elizabeth H. Barnes who issued a
Prehearing Conference Order on August 23, 2012, inviting other parties to intervene and
participate in these proceedings. Notices 015. :_P\Iétifidns of Intervention were filed by The
Pennsylvania State University (“Penn State”), National Fuel Gas Distribution
Corporation (“NFG”), The Industrial Energy Consumers of Pennsylvania (“IECPA”),
PECO Energy Company (“PECO”), UG'f Distribution Companies (“UGI”), Columbia,
and Equitable.

At the Initial Prehearing Conference, the parties disagreed about the appropriate

scope of the proceeding. The participating NGDCs argued that the Secretarial Letter had



greatly limited the scope from that requested in the Joint Petition. They argued that this
proceeding should not deal with the question of whether gas-on-gas competition should
be permitted to continue, but rather only how flexed revenues should be treated for
ratemaking purposes. The OSBA and the OCA, in contrast, argued that the Secretarial
Letter did not intend to limit the scope of the proceeding from that requested in the Joint
Petition,

ALJ Barnes 1ssued a Prehearing Order on August 31, 2012 (“August 31 Order™),
directing the parties to file formal comments regarding the scope of issues to be
addressed in this proceeding, Accordingly, the OSBA, OCA, I&E, Equitable, [ECPA,
Penn State, Columbia, and Peoples each filed comments,

On December 11, 2012, ALJ Barnes issued an Order (“December 11 Order™),
which states in pertinent part:

Upon review of the parties’ comments, [ agree with BI&E, OCA
and OSBA that the intention of the Secretarial Letter was to initiate
a fully litigated proceeding, specifically to determine the full
impact of flexing distribution rates, to address if this competition
should be allowed to continue, and if so, how that should be fairly
applied as outlined in the Joint Petition for Settlement, page 4. The
merits of gas-on-gas competition shall be a part of the scope of this
proceeding... A more in-depth procedure than just a comment
period will be required and discovery will be allowed such that the
parties will have time to evaluate the scope of the issues so that
potential remedies can be evatuated.’

The Order also scheduled a second. prehearing conference for January 24, 2013,

The OSBA submits this Second Prehearing Memorandum pursuant to Section

5.222(d)(1) of the Commission’s 1‘egulati0ns-.2

" Order at 4.

? 52 Pa. Code §5.222(d)(1).



II. SECOND PREHEARING CONFERENCE ISSUES

Pursuant to the August 31 Order and December 11 Order, the issues of the scope
of the investigation, petitions to intervene (with the exception of the subsequently filed
Petition to Intervene of the Pennsylvania Independent Oil and Gas Association
(“PIOGA™)), the service list and e-mail distribution list have all been addressed. The
following are issues that the OSBA has identified as unaddressed.

A.  PROCEDURAL SCHEDULE

The OSBA has been notified by counsel for Peoples that it intends to file a motion
requesting that this proceeding be held in abeyance pending a recently proposed merger
of Peoples and Equitable. At the time of this wfiting, Peoples and Equitable have not yet
filed the proposed merger with the Commission, nor has the Peoples filed the motion to
hold the instant proceeding in abeyance. Once the motion is filed, the OSBA intends to
respond to it more fully in the time allowed under the Commission’s regulations.
However, for the purposes of the second prehearing conference tomorrow, the OSBA’s
position is that this proceeding should mbvé fdrward with no further delays. A
procedural schedule should be established, despifé the anticipated motion.

This proceeding has already been Sig:rfiﬁcantly delayed. The Joint Petition
requesting this proceeding was filed over a year ago, the Commission Secretarial Letter
granting the Joint Petition and directing that this investigation be commenced was issued
six months ago, and yet the matter has not moved beyond the prehearing conference
stage, The NGDCs have indicated their retiéenoe to proceed with this investigation, both

at the prehearing conference and in comments arguing to limit its scope. Now Peoples



intends to seek a further delay, The OSBA isbonccrned that the NGDCs will always
point to some reason to delay this investigation, perhaps indefinitely.

The OSBA acknowledges that Peoples and Equitable engage in gas-on-gas
competition. However, the proposed merger of these two NGDCs is not a valid reason
to hold this proceeding in abeyance. First, the merger may never be approved and more
time will have been wasted. Second, even if the merger is successful, it does not dispose
of the issue of gas-on-gas competition, There are other NGDCs who engage in the
practice. The issues raised by the OSBA simply will not be resolved by a merger of
Peoples and Equitable.

Therefore, the OSBA proposes the following procedural schedule:

All Parties Direct Testimony June 4, 2013
Rebuttal Testimony July 16, 2013
Surrebuttal Testimony - August 6, 2013
Evidentiary Hearings August 20-21, 2013
Main Briefs September 18, 2013
Reply Briefs October 9, 2013
Recommended Decision TBD

B. DISCOVERY AND PROTECTIVE ORDERS

The procedural schedule pi‘oposed’ aboveé—lllbws several months for discovery.
However, the OSBA believes that the data it seeks (significantly similar to the sample
interrogatories contained in the OSBA’s first prehearing memo) is fairly simple and not

the Herculean task the NGDCs may assert. Nor does the OSBA anticipate it to be



duplicative of discovery in the proposed merger proceeding. The OSBA served its first
set of interrogatories on the participating NGDCs on January 18, 2013, which are due on
February 7, 2013, pursuant to Section 5.342(d) of the Commission’s regulations.” As
discussed at the first prehearing conference, the responses may contain confidential
information and the OSBA éncourages the respoﬁdents to file motions for protective

orders.

Respectfully submitted,

El.izz\lbet?h Rose Triscari
Assistant Small Business Advocate
Attorney 1D No. 306921

For:
Steven C. Gray

Acting Small Business Advocate
Attorney ID No. 77538

Office of Small Business Advocate
300 North Second Street, Suite 1102
Harrisburg, PA 17101

Dated:  January 23, 2013

% 52 Pa. Code §5.342(d).
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Petition for Generic Investigation or Rulemaking:
Regarding “Gas-On-Gas Compctition” '
Between Jurisdictional Natural Gas

Distribution Companies

Docket No. P-2011-2277868

Generic Investigation Regarding Gas-on-Gas
Competition Between Jurisdictional Natural Gas : Docket No. 1-2012-2320323
Distribution Companies :

CERTIFICATE OF SERVICE

I certify that I am serving two copies of the Second Prehearing Memorandum, on behalf of the
Office of Small Business Advocate, by e-filing, e-mail, and/or first-class mail (unless otherwise noted)

upon the persons addressed below:

Hon. Elizabeth H. Barnes
Administrative Law Judge

Pa. Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105

(717) 787-1191

(717) 787-0481 (fax)
ebarnes(@pa.gov

(E-mail and Hand Delivery)

William H, Roberts, Esquire
Peoples Natural Gas Company, LLC
375 North Shore Drive - #600
Pittsburgh, PA 15212

(412) 208-6527

(412) 208-6577 (fax)

william.h.roberts(@peoples-gas.com

Dawn Lindner, Esquire

Jennifer L. Petrisek, Esquire
Peoples TWP, L1L.C

205 N. Main Street

Butler, PA 16001

(724) 431-4924
dawn.lindner{@peoples-gas.com
jennifer.petrisek@peoples-gas.com

Darryl A. Lawrence, Esquire
James A. Mullins, Esquire
Tanya J. McCloskey, Esquire
Office of Consumer Advocate
555 Walnut Street - 5th Floor
Harrisburg, PA 17101-1923
(717) 783-5048

(717) 783-7152 (fax)
dlawrence{@paoca.org
imullins(@paoca.org
tmecloskey@paoca.org
(E-mail and Hand Delivery)

Allison C, Kaster, Esquire

Bureau of Investigation and Enforcement
Pa. Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105

(717) 787-1976

(717) 772-2677 (fax)

akaster@pa.goyv

(F-mail and Hand Delivery)

David P. Zambito, Esquire
Cozen O’Connor

305 North Front Street - #400
Harrisburg, PA 17101-1236
(717)703-5892

(213) 989-4216 (fax)

dzambito(@cozen.com




Theodore J. Gallagher, Esquire

NiSource Corporate Services Company

121 Champion Way - #100
Canonsburg, PA 15317
(724) 416-6355

(724) 416-6384 (fax)

tigallagher@nisource.com

Charles E. Thomas, Jr., Esquire
Thomas T, Niesen, Esquire
Thomas Long Niesen & Kennard
P. O. Box 9500

Harrisburg, PA 17108-9500
(717) 255-7615 :

(717) 236-8278 (fax)
cthomasjr@thomastonglaw.com

tniesen@thomaslonglaw.com

David W. Gray, Esquire
Equitable Gas Company, LLC
225 North Shore Drive
Pittsburgh, PA 15212-5861
(412) 395-3634

(412) 395-3155 (fax)

dgray(@equitablegas.com

Maureen Geary Krowicki, Esquire

National Fuel Gas Distribution Corp.

P. O. Box 2081

1100 State Street

Erie, PA 16512

(814) 871-8035
KrowickiM{@natfuel.com

Amy Neufeld, Esquire

500 North Third Street - #800
Harrisburg, PA 17110
amy.neufeld@exeloncorp.com

Donna M. J. Clark, Esquire

Energy Association of Pennsylvania
800 North Third Street - #205
Harrisburg, PA 17101
dclark@energypa.org

Mark C. Morrow, Esquire
Melanie J. Elatieh, Esquire
UGI Corporation

460 North Gulph Road
King of Prussia, PA 19406
(610) 768-3628
MOIToWmM(@ugicorp.com

Elatichm(@ugicorp.com

Thomas J, Sniscak, Esquire
William E. Lehman, Esquire
Hawke McKeon & Sniscak, LLP
P.O.Box 1778

Harrisburg, PA 17105

(717) 236-1300
tisniscak{@hmslegal.com

welehman(@hmslegal.com

Teresa K. Schmittberger, Esquire
Pamela C. Polacek, Esquire
McNees Wallace and Nurick, LLC
P.O.Box 1166

Harrisburg, PA 17108
(717)237-5270
tschmittberger@mwn.com
ppolacek@mwn.com

Michael S, Swerling, Esquire
PECO Energy Company

2301 Market Street - S23-1
Philadelphia, PA 19101-8699
(215) 841-4220

(215) 568-3389 (fax)
michael.swerling{@exeloncotp.com

Kevin J. Moody, Esquire

Pennsylvania Independent Oil & Gas Assoc,

212 Locust Street - #300
Harrisburg, PA 17101-1510
(717) 234-8525 ext. 113
(717)234-8812 (fax)
kevin@pioga.org




Tishekia E. Williams, Esquire
Duquesne Light Company
411 Seventh Avenue
Pittsburgh, PA 15219

(412) 393-1541

(412) 393-5757 (fax)

Twilliams{@duglight.com

HEE N
i f

Eiizab,eth Rose TI"ISC;?III
Assistant Small Business Advocate
Date: January 23, 2013 Attorney 1D No., 306921



