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INITIAL DECISION

Before

Darlene R. Davis Heep
Administrative Law Judge

HISTORY OF THE PROCEEDING

On September 11, 2012, Paul Kopanycia (Complainant or Kopanycia) filed a formal complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent).  Complainant would like a payment arrangement and contends that a service termination notice was received. 
On September 27, 2012, Respondent filed its Answer (Answer), denying the material averments of the Complaint.  Respondent also raised a New Matter, particularly that under 66 Pa. C.S. Section 1405(c), Complainant is ineligible for a payment agreement because the arrears were accumulated under the Customer Assistance Program (CAP).  
A hearing was scheduled for December 11, 2012 at 1:30 p.m.  A Hearing Notice indicating the time and place was mailed to all parties on October 19, 2012.  On October 22, 2012, a Prehearing Order was mailed to all parties.  The Prehearing Order contained the time, date and location of the hearing and also stated that any requests for a change in date for the scheduled hearing must be submitted more than five business days prior to the hearing.  A paragraph of the Prehearing Order also informed the Complainant:

13.
THIS CASE WILL BE DISMISSED IF THE CUSTOMER FAILS TO PARTICIPATE IN THE HEARING AND PRESENT EVIDENCE IN SUPPORT OF THE COMPLAINT.

The Prehearing Order also stated that Complainant should arrive no later than 1:15 p.m. 
On the scheduled date, at 1:30 p.m., Respondent was present through counsel and a witness and prepared to proceed.  Complainant was not present and had not contacted this office to indicate that he would not be able to appear.  Attempts by Respondent to contact the Complainant before the hearing were without avail. 

With Complainant absent, the hearing was recessed and did not officially start until 1:45 p.m.  Complainant had still not appeared.  Additionally, counsel for PECO presented two other matters before that of the Complainant.  As Complainant failed to appear 25 minutes after the scheduled start of the hearing, Counsel for PECO then requested that the matter be dismissed for failure to prosecute.  
The record closed on December 11, 2012.
FINDINGS OF FACT

1.
The Complainant in this proceeding is Paul Kopanycia, whose service address is listed in the Complaint as 46 Hemlock Road, Levittown PA 19056.
2.
The Respondent in this proceeding is PECO Energy Company.

3.
On October 19, 2012, a Notice was mailed to all parties scheduling the hearing for December 11, 2012 at 1:30 p.m. 
4.
On October 22, 2012, a Prehearing Order informing Complainant that failure to participate in the hearing would result in dismissal was mailed to all parties.
5.
The Notice and the Prehearing Order containing the time, date and location of the hearing were sent to all parties by United States Postal Service. 

6.
The Prehearing Order also stated that Complainant should arrive no later than 1:15 p.m. 
7.
No notices were returned as undeliverable. 

8.
Respondent appeared for the hearing at the scheduled location, date and time represented by legal counsel and a proposed witness, prepared to proceed.



9.
Complainant did not appear at the hearing, did not contact the offices of the Public Utility Commission and, consequently, no evidence or testimony was presented in support of the Complainant’s claims. 

DISCUSSION

The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, Complainant has the burden of proof in this matter. 
To meet that burden, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Tel. Co. of Pa., 72 Pa.PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  The evidence presented must be more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



Administrative agencies such as the Commission are required to provide due process to the parties appearing before them.  Schneider v. Pennsylvania Pub. Util. Comm’n., 479 A.2d 10 (Pa.Cmwlth. 1984).  The due process requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Id.


Notice was sent to the Complainant at the address provided by the Complainant. The Prehearing Order was also sent to that address.  The Complainant apparently received the documents as none was returned.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Commission Opinion and Order entered Sept. 16, 2010).  Consequently, Complainant is deemed to have received sufficient notice of the location, date and time of the scheduled hearing.  



Section 332(f) of the Public Utility Code, 66 Pa.C.S.A. § 332(f) provides in relevant part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat . . . 

The due process rights of the Complainant have been fully protected.  Complainant was not once, but twice notified of the date, time and location of the hearing but did not appear.
By not appearing for the scheduled hearing, Complainant failed to bear the burden of proof.  It is well-established law that once a timely notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to be present and participate in the hearing.  See, Schneider v. P.U.C., 479 A.2d 10 (Pa.Cmwlth. 1984); Mumma v. PPL Electric Utilities Corp., Docket No. C-00014869, Commission Opinion and Order entered January 24, 2002.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa.C.S. §701.
2.
Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon Complainant.

3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, 455 Pa. 531, 317 A. 2d 584 (1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645, A. 2d 944 (Pa. Cmwlth 1994). 



4.
By failing to appear at the scheduled hearing and failing to present any evidence, Complainant has failed to satisfy the burden of proof and waived the opportunity to participate in the hearing.  66 Pa.C.S. §332(f).
5.
The failure of the Complainant to appear for a scheduled hearing of which notice was given warrants dismissal of the Complaint with prejudice.  52 Pa. Code § 5.245(a); Jones v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. C-20054885, Commission Opinion and Order entered February 14, 2006; Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993). 
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the motion to dismiss the Complaint filed at Docket No. C-2012-2325105 is granted; 

2.
That the Complaint of Paul Kopanycia against PECO Energy Company is dismissed with prejudice; and
3.
That the record at Docket No. C-2012-2325105 be marked closed.

Date:     December 18, 2012  



____________________________________








Darlene D. Heep








Administrative Law Judge
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