BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Daniel J. Brown
:


:

v.
:
F-2012-2325085


:

PECO Energy Company
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On September 12, 2012, Daniel J. Brown (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant checked off the box marked “other” and wrote in that he believes his gas bills for the winter months are too high.  As relief, the complainant indicated he wants his bill reduced and to be granted a reasonable payment agreement on the remaining balance.  

On September 21, 2012, respondent filed an Answer and New Matter denying the material averments of the Complaint.  As New Matter, PECO maintained that the complainant is not entitled to a Commission-issued payment agreement because his entire $621.11 balance is comprised entirely of CAP arrears, making him ineligible for a Commission-issued payment agreement pursuant to 66 Pa.C.S.A. § 1405(c), which provides that “customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.”  The complainant’s response to PECO’s New Matter was due within 20 days after the date of service.  52 Pa.Code § 5.63. 
The complainant did not file a response to PECO’s New Matter.


By Hearing Notice dated October 26, 2012, and mailed to the address provided on the complainant’s Complaint, which is the complainant’s last address of record, a hearing was scheduled for December 20, 2012 at 9:30 a.m., and the matter was assigned to me.  The Hearing Notice advised the parties of the location, date and time of the scheduled hearing and warned in underlined type:  “Attention: You must be available in the hearing room when your case is called by the presiding Administrative Law Judge.  If you are not present and prepared to go forward with your case when it is called, your case will be dismissed by the Administrative Law Judge.”


I issued a Prehearing Order on October 31, 2012.  The Prehearing Order was also issued to the address provided on the complainant’s Complaint.  The Prehearing Order directed the parties to comply with various procedural requirements and directed that a request to change the scheduled hearing should be sent to me at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  It warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.


On November 7, 2012, the United States Postal Service (USPS) returned my October 31, 2012, Prehearing Order marked as “Return To Sender, Not Deliverable As Addressed, Unable To Forward.”  



On November 9, 2012, the USPS returned the October 26, 2012, Hearing Notice marked as “Return To Sender, Not Deliverable As Addressed, Unable To Forward.”


The hearing convened as scheduled on December 20, 2012.  Counsel for PECO was present with a witness and was prepared to proceed.  The complainant did not appear for the scheduled hearing.


Because a customer who files a complaint before the Commission has an affirmative duty to keep his mailing address current with the Secretary and to make himself available to participate in hearings on a complaint, I deemed Mr. Brown’s failure to provide an updated mailing address to the Secretary as well as his failure to appear at the location, date and time of the scheduled hearing as evidence that he did not wish to participate in the hearing.


No witnesses were presented and no exhibits were introduced into the record.  Respondent’s counsel moved that the Complaint be dismissed with prejudice for lack of prosecution pursuant to 52 Pa. Code § 5.245.  In accordance with Commission policy, I am granting the Motion.



The record was closed at the end of the hearing on December 20, 2012.
FINDINGS OF FACT

1. The complainant in this case is Daniel J. Brown.
2. The respondent in this proceeding is PECO Energy Company.
3. By Hearing Notice dated October 26, 2012, an initial hearing on complainant’s Complaint was scheduled for December 20, 2012, at 9:30 a.m., with both parties given notice.
4. Both parties were advised of the procedures for requesting a continuance of a scheduled hearing by Prehearing Order dated October 31, 2012.
5. Both the October 26, 2012, Hearing Notice and the October 31, 2012, Prehearing Order were mailed to the complainant’s last address of record.
6. On November 7, 2012, the United States Postal Service returned the Prehearing Order that was mailed to the complainant, marked as “Return to Sender, Not Deliverable as Addressed, Unable to Forward.”
7. On November 9, 2012, the United States Postal Service returned the Hearing Notice that was mailed to the complainant, marked as “Return to Sender, Attempted – Not Known, Unable to Forward.”
8. The complainant never notified the Commission of a change in his address.
9. Complainant did not settle or withdraw the Complaint nor did he obtain a continuance prior to the scheduled hearing.
DISCUSSION


Pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S.A. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the complainant is the proponent of a rule or order.  Therefore, Mr. Brown has the burden of proving he is entitled to the relief requested in his Complaint. 

The Commission satisfies the requirement of affording Complainant with administrative due process by providing timely notice of the hearing on the Complaint and the opportunity to be heard.  Schneider v. Pennsylvania Pub. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).


Although the Hearing Notice and my Prehearing Order were returned by the U.S. Postal Service as undeliverable to complainant, the duty is upon the complainant to keep his mailing address current with the Secretary pursuant to 52 Pa.Code § 1.24(a) which provides:

An individual appearing without legal representation before the Commission or a presiding officer shall file with the Secretary an address for service of a notice or other written communication.  A change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly.

There is nothing in the record to indicate that the complainant reported a change of address to the Commission’s Secretary.



The complainant’s dispute may be dismissed for failure to keep his contact information current with the Commission.  See, Beall v. Philadelphia Gas Works, Docket No. C‑2008-2027954 (Commission Final Order entered February 23, 2009).  

Section 332(f) of the Code, 66 Pa. C.S.A. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Because Mr. Brown failed to appear and participate in the December 20, 2012, hearing, his Complaint must be dismissed with prejudice.  See, Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Commission Opinion and Order entered December 26, 1995). 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa.C.S.A. § 701.


2.
The complainant as the proponent of a rule or order has the burden of proof.  66 Pa.C.S.A. § 332(a).



3.
The Commission’s regulations require an unrepresented individual to report a change in address which occurs during the course of the proceeding to the Commission’s Secretary promptly.  52 Pa.Code § 1.24.



4.
When a complainant fails to appear for a scheduled hearing, the complaint is to be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Commission Opinion and Order entered December 26, 1995).

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the motion of PECO Energy Company to dismiss the Complaint filed at Docket No. F-2012-2325085 is granted;
2. That the Complaint of Daniel J. Brown against PECO Energy Company at Docket No. F-2012-2325085 is dismissed with prejudice; and
3. That the record at Docket No. F-2012-2325085 be marked closed.
Date:
     January 16, 2013   
____________________________________



Christopher P. Pell 


Administrative Law Judge
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