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                                                                            January 25, 2013

Re:	Cecile and Edward Coble v. Norfolk Southern Railway Company, Carroll Township, York County, Dillsburg Borough, and the Pennsylvania Department of Transportation   
   	Docket No. C-20054723

TO ALL PARTIES:


	On June 13, 2005, Cecile and Edward Coble (the Cobles) filed a Complaint against Norfolk Southern Railway Company (Norfolk Southern) regarding an at-grade crossing where Chestnut Grove Road, in Carroll Township, intersected the single track of Norfolk Southern.  Two hearings were held in this matter:  the first on November 17, 2005, and the second on April 23, 2007.  In a Recommended Decision, issued on October 16, 2007, Administrative Law Judge (ALJ) Louis G. Cocheres determined, inter alia, that the Complaint should be sustained and that the crossing should be abolished.  The ALJ concluded that the Township should prepare plans for the cul-de-sacs on Chestnut Grove Road, as well as metes and bounds descriptions of any property which had to be appropriated for the construction of the crossing abolition project.  R.D. at 30-31.  The Commission adopted the ALJ’s recommendation in an Opinion and Order, entered March 10, 2008 (March 2008 Order).    

On February 9, 2011, the following Parties filed a Stipulation of Settlement (Settlement):  the Commission’s Bureau of Transportation and Safety, the Pennsylvania Department of Transportation (PennDOT), Norfolk Southern, York County, Carroll Township (Township), Dillsburg Borough, the Cobles, Roger C. and Mary C. Petrone, James R. and Lois Nell Richwine, Michael J. and Betty M. Guidara, David R. and Robin L. Richwine, and Mark Richwine (the Richwines and Guidaras) (collectively, the Parties).  Within the provisions of the Settlement, the Parties requested certain amendments to the March 2008 Order.  In a Tentative Opinion and Order, entered May 19, 2011 (Tentative Order), the Commission tentatively approved the Settlement and the cul-de-sac plans attached to the Settlement as Exhibit A.  Tentative Order at 9, 10.  Because no comments or objections were filed in response to the Tentative Order, the Tentative Order was deemed final, as of May 30, 2011, by Secretarial Letter issued June 17, 2011.           

	On June 12, 2012, Cecile Coble sent a letter to the Commission, alleging non-compliance with the following Settlement provisions:  

6.	Norfolk Southern will install, at its sole cost and expense, wooden (pressure treated) guide rail as a barrier to the creek and the Coble and Petrone properties on the north side of the former crossing.  The Township agrees to accept future maintenance of [this] wooden guide rail as part of its roadway maintenance responsibilities.

***

8.	In effecting the crossing closure on the north side of the former crossing, Norfolk Southern will use the ground on the sloped roadway approach to construct the cul-de-sac. Norfolk Southern will attempt to restore the natural contour of the land on the north side of the former crossing, within the confines of providing any necessary depth of ground cover for the fiber optic lines located on that side of the former crossing.  Norfolk Southern will also attempt to minimize drainage from its right of way onto the Cobles’ property on the north side of the crossing.

9.	On the south side of the former crossing, Norfolk Southern will use the ground on the sloped roadway approach to the former crossing as fill for the cul-de-sac on that side. Norfolk Southern will clean out the drainage and attempt to restore the original drainage on the south side of the former crossing.

10.	All parties agree that because the sloped roadway approaches to the former crossing will be removed, making the former crossing inaccessible to vehicular traffic, that barricades to prevent access to the former crossing are unnecessary.

Settlement at ¶¶ 6, 8-10.  Mrs. Coble expressed specific concerns that pedestrians and automobiles were able to access the railroad tracks and that drainage problems had not been effectively resolved.  

		On August 14, 2012, Norfolk Southern filed a Petition to Amend Order (Petition) regarding the Tentative Order at this Docket.  In the Petition, Norfolk Southern avers that it completed the work to abolish the crossing, and a final inspection of the work was conducted by the Commission’s Rail Section of the Bureau of Technical Utility Services (TUS) at the crossing site on July 23, 2012.[footnoteRef:1]  Norfolk Southern additionally avers that, during the inspection, it responded to Mrs. Coble’s concern that the slope and open condition of the area from the cul-de-sac to Norfolk Southern’s tracks on the south side of the former crossing would permit access by vehicular trespassers.  Norfolk Southern states that it offered to place rip rap rock within its right-of-way to deter trespassing.  Petition at 2.     [1:  	Norfolk Southern states that Cecile Coble and representatives of Norfolk Southern, the Township, and PennDOT attended the inspection.    ] 


Furthermore, Norfolk Southern provides the details of its proposal to resolve the issue raised regarding potential vehicular access by trespassers.  Norfolk Southern states that it will place rip rap rock of four to eight feet in length and two to three feet in width, two layers high and three layers deep, across the former approach roadway on the south side of its tracks.  Norfolk Southern attached a revised Exhibit A[footnoteRef:2] to its Petition, showing the area of placement of the rock and the rip rap rock that will be used.  Id.  Norfolk Southern requests that the Commission approve its proposal and the revised plans in Exhibit A.  Id. at 3.       [2:  	This is a revision to the Exhibit A that the Commission approved in the Tentative Order.  ] 


		Since Norfolk Southern filed its Petition with us, several events have occurred.  The Commission’s Rail Section of TUS held a field investigation and conference at the crossing site on September 24, 2012.[footnoteRef:3]  Thereafter, Norfolk Southern sent letters dated December 7, 2012, to Cecile Coble and James Richwine to address concerns expressed by Mrs. Coble and other property owners at the September 24, 2012 site conference.  In the letters, Norfolk Southern proposed a plan to increase the slopes on the south side of the former crossing and to construct a channel/swale to improve drainage and additionally deter access.  Norfolk Southern attached an Agreement for Temporary Right of Way (Agreement) and a revised plan as Exhibit A to the letters.  Norfolk Southern also indicated that, if the Cobles, the Richwines, and the Guidaras agreed with its proposal and signed the Agreement, it would “petition the PUC to amend its Order to permit this work.”  December 7, 2012 letter to Mrs. Coble at 1.                                              [3:  	Cecile Coble and other property owners, as well as representatives of Norfolk Southern, TUS, and PennDOT attended the investigation and conference.    ] 

		         
 	In light of Norfolk Southern’s statements in the December 7, 2012 letters, we find that it is appropriate to obtain more information from the Parties prior to making a determination on Norfolk Southern’s Petition.  From the information in the December 7, 2012 letters, it appears that Norfolk Southern has revised its proposal and work plan, as described in Exhibit A to the letters, since it filed its Petition with us in order to address any outstanding concerns by the property owners who are parties to this proceeding.  Norfolk Southern has also indicated that, if the Parties agree with its proposal and sign the Agreement, it plans to file with us another petition requesting an amendment to our Tentative Order in order to perform the work.            
 
	Based on Norfolk Southern’s averments, we direct the Parties to provide us with information regarding the status of this matter, including whether Norfolk Southern has received approval from the Parties to move forward with its revised work plan and whether Norfolk Southern plans to file with us a new petition requesting an amendment to our Tentative Order.   

The Parties shall provide us with such information within ten (10) days from the date of issuance of this Secretarial Letter.  Should you have any questions regarding this matter, please contact Jaime McClintock at 717-346-2615 or jmcclintoc@pa.gov.        

[image: ]Very truly yours,



Rosemary Chiavetta
[bookmark: _GoBack]Secretary
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