BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Borough of Windber				:
						:
	v.			 		:
				 		:		C-2011-2248320
B&E Railroad d/b/a Allegheny Southern	:
Railroad, Somerset County,			:
Commonwealth of Pennsylvania		:
Department of Transportation			:  		


ORDER REASSIGNING COMPLAINT 


		On June 9, 2011, the Borough of Windber (Borough) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against B&E Railroad d/b/a Allegheny Southern Railroad (Railroad), alleging that three rail-highway crossings located in the Borough were in poor condition.  The complaint requested that the Commission order the rails, ties and other track material at the three crossings removed and the pavement restored where the rails, ties and other track material would be removed.  

Pursuant to 52 Pa. Code §3.361(a), the Commission made Somerset County (County) and the Pennsylvania Department of Transportation (DOT) parties respondent to the proceeding and served them as well as the Railroad with the Borough’s complaint.  On July 1, 2011, DOT filed an answer to the Borough’s complaint, admitting that the three crossings were in poor condition.  DOT’s answer requested that the Commission schedule a field conference. 

On July 11, 2011, the Railroad filed an answer to the Borough’s complaint in the form of a letter signed by its president.  The answer stated that the Railroad would undertake repairs in 2011.  The answer opposed the complaint’s request to remove the crossing materials from the highway.  The County did not file an answer to the Borough’s complaint.

On July 20, 2012, DOT filed a motion requesting that the Commission schedule the Borough’s complaint for hearing.  In support of its motion, the motion alleged that the complaint was unresolved and that DOT had a roadway construction project scheduled for summer 2013 and that one of the crossings that was the subject of the complaint was located within the project limits.  The motion requested that the Commission schedule the Borough’s complaint for hearing as soon as possible.  The Railroad, Borough and County did not file answers to DOT’s motion.  

By notice dated October 18, 2012, the Commission scheduled a telephonic prehearing conference for this matter on November 19, 2012 at 10:00 a.m.  I issued a prehearing conference order on October 24, 2012, setting forth the procedural matters to be addressed at the prehearing conference.  

I conducted a telephonic prehearing conference in this case as scheduled on November 19, 2012 at 10:00 a.m.  Participating were counsel for the Railroad, the Borough, the County and DOT.  As a result of the prehearing conference, I issued Prehearing Order #2 on November 19, 2012.  Prehearing Order #2 established litigation and briefing schedules.  

By notice dated November 27, 2012, the Commission scheduled hearings in this matter for January 29 and 30, 2013 in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.  

On December 4, 2012, the Commission’s Bureau of Investigation and Enforcement (I&E) entered its appearance in this matter.

On January 15, 2013, the parties informed me that they had reached a settlement in this matter, resolving all issues.  The parties stated that they would submit a written settlement agreement shortly.  Based on this representation, I orally suspended the litigation schedule set forth in Prehearing Order #2.

On January 25, 2013, the parties filed a stipulation of settlement, signed by counsel for the Borough, the Railroad, the County, DOT and I&E.  The stipulation of settlement provides that DOT will remove the rail facilities and contribute $10,000 to the removal of the rail facilities at the 21st Street and Graham Avenue East crossings and restore the roadway at both crossings.  DOT will complete this removal and restoration at both crossings no later than October 15, 2013.  

The stipulation of settlement provides that the Railroad agrees to repair and repave the Graham Avenue West crossing. The Railroad will complete this repair and repaving no later than November 15, 2013.    

The Borough will reimburse DOT for 90% of the costs incurred over $10,000 for the work at the 21st Street and Graham Avenue East crossings.  The County will reimburse DOT for 10% of the costs incurred over $10,000 for the work at the 21st Street and Graham Avenue East crossings.   

The stipulation of settlement states that the parties agree that the Office of Administrative Law Judge may reassign the matter to the Commission’s Bureau of Technical Utility Services. 

By notice dated January 28, 2013, the Commission cancelled the hearings scheduled in this matter for January 29 and 30, 2013.  This order refers this matter to the Commission’s Bureau of Bureau of Technical Utility Services for further action.
 
If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super.1954)  Not conducting a hearing in these circumstances serves judicial economy by avoiding the time and cost of a hearing where no factual dispute exists. 

In these proceedings, the stipulation of settlement sets forth the work to be performed by the parties, which parties will bear the costs of that work and what parties will maintain the crossing after the work has been completed.  The stipulation of settlement states that the parties agree to request that the complaint be reassigned from the Office of Administrative Law Judge to the Bureau of Technical Utility Services so that the Bureau of Technical Utility Services can issue a Secretarial Letter promptly, directing the work agreed to by the parties.  Reassigning the matter will allow the work to commence as soon as possible.   The parties agree that the Secretarial Letter or order assign future maintenance of the crossings to the parties.  The parties agree to accept that assignment.  

From the provisions of the stipulation of settlement set forth above, the parties have agreed to a disposition of the crossings and an assignment of future maintenance.  This agreement addresses the outstanding issues raised in the Borough’s complaint.  There are no factual disputes that require a hearing to resolve.  I will therefore issue the following order reassigning these proceedings to the Commission’s Bureau of Technical Utility Services for issuance of a Secretarial Letter or order without hearing.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint of the Borough of Windber at Docket No. C-2011-2248320 is reassigned from the Pennsylvania Public Utility Commission’s Office of Administrative Law Judge to the Pennsylvania Public Utility Commission’s Bureau of Technical Utility Services for further action.


Date:	January 28, 2013	_______________________
		David A. Salapa
		Administrative Law Judge
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