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Dat Nguyen						:													:		
	v.						:		C-2012-2338739
							:
PECO Energy Company				:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On December 11, 2012, Dat Nguyen (Complainant or Mr. Nguyen) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, the Company, or Respondent) at Docket No. C-2012-2338739.  In his Complaint, Mr. Nguyen alleged that there were incorrect charges on his bill in that $1,008.58 associated with a tenant’s account balance had been transferred to his account based on foreign wiring.  He averred that the only electrical device registering on the meter that was not in the tenant’s apartment was a 20 watt hallway light and that he should only be responsible for that portion of the tenant’s arrearage.  In addition, Mr. Nguyen wanted PECO to provide an adequate explanation as to why the tenant did not report the foreign wiring issue sooner to PECO.  As relief, he requested that he only be held responsible for the portion of the tenant’s arrearage associated with the hallway light usage.
 
		On or about December 17, 2012, PECO filed an Answer and New Matter, with attached exhibits, and a Notice to Plead to New Matter.  In its Answer, PECO alleged facts that were also set forth in New Matter, discussed below.  PECO asserted that its actions with respect to this matter were reasonable and consistent with statutory law and Commission precedent, and that the Complaint should be dismissed.

		In New Matter, PECO alleged that the Complainant owned the rental property at 525 Welsh Street, Chester, PA 19013, and that a tenant, Lency Whitaker, a PECO residential customer, lived at 525 Welsh Street, 1st Rear, Chester, PA 19013 (Service Location).  The Company also asserted that on March 22, 2012, in response to the tenant’s complaint, a foreign wiring inspection was conducted and verified in that the hallway lights in the common area were connected to the tenant’s meter.  Accordingly, service at the Service Location was initiated in Complainant’s name, effective March 22, 2012, and the tenant’s account balance of $857.44 was transferred to the Complainant’s account, less $11.12 in late payment charges.  Complainant was billed for the electric usage charges at the Service Location until the foreign wiring situation was verified as having been corrected.

		PECO further alleged in New Matter that on May 29, 2012, a PECO technician visited the Service Location (after having been notified of repairs) and verified that the foreign wiring condition had been corrected.  Accordingly, service was reinitiated in the tenant’s name, effective May 29, 2012.  A final bill was then sent to the Complainant for electric usage at the Service Location in the amount of $1,130.32.
		
		Also on or about December 17, 2012, PECO filed a Preliminary Objection to the Complaint on the grounds of legal insufficiency, pursuant to 52 Pa. Code §5.101(a)(4), with a Notice to Plead, as required by 52 Pa. Code §5.101(b).  In its Preliminary Objection, PECO asserted that there are no genuine issues of fact and that it was entitled to judgment as a matter of law with respect to all allegations in the Complaint.  It reiterated that the foreign wiring, which had been verified and undisputed, required PECO to place the tenant’s account, including any arrearages, in the name of the landlord, citing to 66 Pa. C.S. §§1529.1(a), (c).  See also, Santos v. Metropolitan Edison Company, 1997 Pa. PUC LEXIS 184.

		The Company further asserted in its Preliminary Objection that, upon verification that the foreign wiring had been corrected, it will place the account back in the name of the tenant, but the arrearage, if any, will remain the landlord’s responsibility.  It claimed that the Complainant’s proposal, which was that he only be responsible for the hallway light usage, had already been rejected by the Commission in Ace Check Cashing, Inc. v. Philadelphia Gas Works (Ace Check Cashing), Docket No. C-2008-2056428, Opinion and Order entered May 21, 2010.  In that case, the Commission had determined that, upon the verification of any foreign load, the rental unit cannot be considered “individually metered,” for purposes of 66 Pa. C.S. §1529.1, and the landlord is therefore responsible for the tenant’s entire utility bill until the matter is corrected.  PECO asserted that, in accordance with Corazzini v. UGI Penn Natural Gas, Inc. (Corazzini), Docket No. F-2009-2101282, Opinion and Order entered July 15, 2010, the apportionment of the tenant’s arrearage as between the landlord and tenant is a contractual matter to be resolved by the local courts, not the Commission.
 
		Pursuant to 52 Pa. Code §§1.12(a), 1.56(b) and 5.63(a), a reply to New Matter served by first class mail would have been due on January 10, 2013.  Also, pursuant to 52 Pa. Code §§1.12(a), 1.56(b) and 5.101(b), an answer to the Preliminary Objection served by first class mail would have been due on December 31, 2012.  As of the date this Initial Decision was prepared, which is January 16, 2013, neither a reply to New Matter nor an answer to the Preliminary Objection has been filed, and any filing at this late date would be untimely in any event.  Due to the failure to file a timely reply to New Matter, relevant facts set forth therein are deemed to be admitted by the Complainant, pursuant to 52 Pa. Code §5.63(b).

		PECO’s Preliminary Objection was assigned to me by Motion Judge Assignment Notice dated December 20, 2012.  The record closed on January 14, 2013, and this matter is now ready for a ruling.  Since I am dismissing the Complaint in its entirety, this ruling will be in the form of an Initial Decision, subject to exceptions.

FINDINGS OF FACT

		1.	Complainant is Dat Nguyen, whose mailing address is 2035 Midnight Lane, Houston, TX, 77047.  Complaint, ¶1.

		2.	Respondent is PECO Energy Company.  Complaint, ¶2.

		3.	Complainant owns the rental property at 525 Welsh Street, Chester, PA 19013.  New Matter, ¶9.

		4.	Since November 2011, Lency Whitaker has rented the property owned by Complainant at 525 Welsh Street, 1st Floor Rear, Chester, PA 19013.  Complaint, ¶¶1, 4; New Matter, ¶10.

		5.	Lency Whitaker has an account with PECO for service at 525 Welsh Street, 1st Floor Rear, Chester, PA (Service Location), under account number 01951-36120.  Complaint, ¶1; New Matter, ¶11.

		6.	On March 22, 2012, PECO responded to a complaint from the tenant Lency Whitaker concerning foreign wiring and verified that the hallway lights in the common area were connected to the tenant’s meter.  New Matter, ¶12.

		7.	On March 27, 2012, PECO initiated service in Complainant’s name at the Service Location, effective March 22, 2012.  Lency Whitaker’s account was adjusted in the amount of $857.44 and transferred to the Complainant’s account, less $11.12 in late payment charges.  Complainant was billed for all usage at the Service Location from that time forward until the foreign wiring situation was corrected.  New Matter, ¶¶13, 14, 15, 16.

		8.	On May 29, 2012, a PECO technician visited the Service Location and verified that the foreign wiring repairs had been made and the condition was corrected.  New Matter, ¶15.

		9.	On May 31, 2012, service was re-initiated by PECO in Lency Whitaker’s name, effective May 29, 2012.  A final bill was thereafter rendered and sent to the Complainant in the amount of $1,130.32.  New Matter, ¶16.

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69.

		A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003).

		Where, however, there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).

		The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the 	pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the 	inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or 	misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative 	dispute resolution.

		As noted above, PECO’s Preliminary Objection is on the grounds of legal insufficiency, pursuant to 52 Pa. Code 5.101(a)(4), also known as a demurrer to the Complaint.  See, Pa. Rules of Civil Procedure 1028(a)(4).  For purpose of its Preliminary Objection, PECO is contending that, even if all of the facts set forth in the Complaint are assumed to be true, the Complainant has failed to set forth grounds upon which relief can be granted and therefore, the Company is entitled to complaint dismissal.

		I agree with PECO that the Complaint should be preliminarily dismissed on the grounds of legal insufficiency.  As noted by the Company, the Complainant did not dispute that he was the owner of the rental property, that a foreign wiring condition existed on the premises, or that the tenant used the electricity for which Complainant was being billed.  Indeed, Complainant even acknowledged the existence of foreign wiring on the face of his Complaint.  He also did not allege any failure on the part of PECO to promptly investigate the foreign wiring allegations or to promptly verify that the situation had been corrected.  Complainant also failed to deny other details of the foreign wiring situation that were set forth in New Matter.[footnoteRef:1]  Thus, there are no material facts in dispute and, for the reasons to be further discussed, PECO is entitled to judgment as a matter of law. [1: 	 Arguably PECO could have filed a Motion for Judgment on the Pleadings rather than a Preliminary Objection, as relevant facts regarding the foreign wiring were set forth in New Matter and deemed admitted.  However, presiding officers may, at any stage of the case, disregard errors or defects in procedures and waive requirements, if the substantive rights of the parties are not adversely affected.  52 Pa. Code §§1.2 (a) and (c).  While the time for responding to a motion for judgment on the pleadings is twenty (20) days, Complainant was provided twenty (20) days for filing a response to the New Matter and therefore was not prejudiced by having the Complaint disposed of by way of a ruling on a preliminary objection.   See also, Scott v. Equitable Gas Company, Docket No. C-2008-2061383, Final Order (recognizing finality of Initial Decision) entered February 19, 2009. ] 


		Section 1529.1 of the Public Utility Code (Code), 66 Pa. C.S. § 1529.1, reads as follows:

§  1529.1. Duty of owners of rental property
 
(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

		As indicated by PECO, the Commission has ruled that the existence of foreign wiring precludes the rental property from being considered “individually metered,” for purposes of 66 Pa. C.S. §1529.1.  See, Ace Check Cashing, supra.  In accordance with that statute, the utility has no discretion but to place the tenant’s account balance in the name of the owner, where rental property is not “individually metered;” i.e., when there is foreign wiring.  The Commission’s statutory interpretation, that foreign wiring in residential rental property requires service to be listed in the name of the property owner, was also recently affirmed by the Commonwealth Court in 1-A Realty v. Pa. P.U.C., No. 885 C.D. 2012, Opinion issued January 4, 2013.

		Complainant has argued for a de minimus exception in that, as the hallway light usage was allegedly quite low in comparison to the tenant’s other usage, the landlord should only be held responsible for the hallway light usage.  The de minimus exception has already been rejected by the Commission in Ace Check Cashing and Corazzini, supra.  As stated by the Commission in Corazzini:

Section 1529.1 [of the Code] places the responsibility to pay the utility bills on the landlord until the foreign load is corrected.  Once the foreign load is corrected by the landlord and verified by the utility, the utility places the account back in the name of the tenant.  However, the arrearage, if any, is to remain with the landlord.  There is no de minimus exception and any dispute regarding the financial responsibilities of the parties is a matter to be resolved in the Court of Common Pleas and outside this Commission’s jurisdiction.  Ace Check Cashing at 7-8.

		Complainant also contended that PECO should have explained to him why the tenant did not report the foreign wiring concerns to PECO until four (4) months after occupancy.  However, as noted by PECO, the tenant’s failure to timely report foreign wiring to the utility is a complaint about the tenant and not about PECO’s utility service.  Thus, there is no allegation of any act or thing done by any public utility in violation, or in claimed violation, of any law which the Commission has jurisdiction to administer, or of any regulation or Order of the Commission.  See, 66 Pa. C.S. §701.

The Commission has generally expressed a preference that administrative law judges refrain from dismissing complaints against unrepresented complainants without first giving them the opportunity to be heard orally and develop a sufficient record.  See, Richard Carlock v. The United Telephone Company of Pa., Docket No. F-00163617, Order entered July 14, 1993.  However, there are some cases wherein a hearing would not enable complainants to explain their case in a manner sufficient to alter the inevitable conclusion that the law precludes the relief which is sought.  This is one of those cases.

		As there are no disputed questions of fact and the issue to be decided is purely one of law, this case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003), supra.  Also, Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  For the foregoing reasons, a hearing is not necessary in the public interest and the Complaint should be dismissed.

CONCLUSIONS OF LAW

		1.	Commission regulations provide for the filing of preliminary objections based upon legal insufficiency.  52 Pa. Code § 5.101(a)(4).

		2.	The instant Complaint is legally insufficient because, even if all of the facts set forth in the Complaint are assumed to be true, the Complainant has failed to set forth grounds upon which relief can be granted and therefore, PECO is entitled to complaint dismissal.  52 Pa. Code §5.101(a)(4).

		3.	The existence of foreign wiring in residential rental property precludes the property from being considered “individually metered,” for purposes of 66 Pa. C.S. §1529.1.  1-A Realty v. Pa. P.U.C., No. 885 C.D. 2012, Opinion issued January 4, 2013; Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, Opinion and Order entered May 21, 2010.

4.	Pursuant to 66 Pa. C.S. §1529.1, the utility has no discretion but to place the tenant’s account balance in the name of the owner when rental property is not “individually metered.”

5.	Once the foreign load is corrected by the owner and verified by the utility, the utility is to place the account back in the name of the tenant.  However, the arrearage, if any, is to remain with the landlord.  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, Opinion and Order entered May 21, 2010.

		6.	There is no de minimus exception and any apportionment of the utility bill as between the landlord and tenant is a matter to be resolved in the Court of Common Pleas and outside this Commission’s jurisdiction.  Corazzini v. UGI Penn Natural Gas, Inc., Docket No. F-2009-2101282, Opinion and Order entered July 15, 2010.

		7.	A tenant’s alleged failure to timely report foreign wiring to the utility is a complaint about the tenant and not about PECO’s utility service.  Thus, it does not constitute an allegation of any act or thing done by any public utility in violation, or in claimed violation, of any law which the Commission has jurisdiction to administer, or of any regulation or Order of the Commission.  See, 66 Pa. C.S. §701.

8.	Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989).

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection filed by PECO Energy Company seeking dismissal of the Complaint filed by Dat Nguyen at Docket No. C-2012-2338739 on the grounds of legal insufficiency is granted.

2.	That the Formal Complaint filed by Dat Nguyen at Docket No. 
C-2012-2338739 is dismissed.

3.	That this docket be marked closed.


Date:	January 16, 2013				_________________________________
							Kandace F. Melillo
							Administrative Law Judge
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