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February 1, 2013

Rosemary Chiavetta, Secretary VIA ELECTRONIC FILING
Pennsylvania Public Utility Commission

Commonwealth Keystone Building

400 North Street, 2nd Floor

Harrisburg, PA 17120

RE: Joint Petition for Generic Investigation or Rulemaking Regarding "Gas-on-Gas''
Competition Between Jurisdictional Natural Gas Distribution Companies;
Docket No. P-2011-2277868

Generic Investigation Regarding Gas-On-Gas Competition Between Jurisdictional
Natural Gas Distribution Companies; Docket No. 1-2012-2320323

Dear Secretary Chiavetta:

Please find enclosed for filing with the Pennsylvania Public Utility Commission ("PUC" or
"Commission") the Answer of the Industrial Energy Consumers of Pennsylvania ("I[ECPA") in
the above-referenced proceeding.

As evidenced by the attached Certificate of Service, all parties to the proceeding are being duly
served with a copy of this document.

Very truly yours,

McNEES WALLACE & NURICK LLC

BY%;/ W
Teresa K. Schmittberger

Counsel to the Industrial Energy Consumers of Pennsylvania

TKS/sar

Enclosures

c: Administrative Law Judge Elizabeth H. Barnes (via E-mail and First Class Mail)
Certificate of Service
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CERTIFICATE OF SERVICE

I hereby certify that I am this day serving a true copy of the foregoing document upon the
participants listed below in accordance with the requirements of 52 Pa. Code Section 1.54
(relating to service by a participant).

VIA E-MAIL AND FIRST CLASS MAIL

Allison Kaster, Esquire

Pennsylvania Public Utility Commission
Bureau of Investigation and Enforcement
Commonwealth Keystone Building

400 North Street, 2™ Floor West
Harrisburg, PA 17105

akaster@pa.gov

Tanya J. McCloskey, Esquire
Darryl A. Lawrence, Esquire
James A. Mullins, Esquire
Pennsylvania Public Utility Commission
Office of Consumer Advocate
555 Walnut Street

Forum Place, 5™ Floor
Harrisburg, PA 17101
tmcloskey@paoca.org
dlawrence(@paoca.org
imullins@paoca.org

Elizabeth Rose Triscari, Esquire

Sharon E. Webb, Esquire

Pennsylvania Public Utility Commission
Office of Small Business Advocate

300 North Second Street, Suite 1102
Harrisburg, PA 17101

sgray(@pa.gov

etriscari@pa.gov

swebb@pa.gov

Theodore J. Gallagher, Esquire

Nisource Corporate Services Company

121 Champion Way, Suite 100
Canonsburg, PA 15317
tjgallagher@nisource.com

Counsel for Columbia Gas of Pennsylvania,
Inc.

Mark C. Morrow, Esquire
Melanie J. Elatieh, Esquire
UGI Corporation

460 North Gulph Road
King of Prussia, PA 19406
morrowm(@ugicorp.com
elatiehm@ugicorp.com

William H. Roberts, II, Esquire
Peoples Natural Gas Company LL.C
375 North Shore Drive, Suite 600
Pittsburgh, PA 15212
william.h.roberts@peoples-gas.com

David P. Zambito, Esquire

Cozen O'Connor

305 North Front Street, Suite 400
Harrisburg, PA 17101
dzambito@cozen.com

Counsel for Peoples Natural Gas Company
LLC

Jennifer L. Petrisek, Esquire
Peoples TWP

375 North Shore Drive, Suite 600
Pittsburgh, PA 15212
jennifer.petrisek@peoples-gas.com

Maureen Geary Krowicki, Esquire
National Fuel Gas Distribution Corporation
PO Box 2081

1100 State Street

Erie, PA 16512

krowickim@natfuel.com




Certificate of Service
Docket Nos. P-2011-2277868 and 1-2012-2320323

Page 2
Thomas J. Sniscak, Esquire Charles E. Thomas, Jr., Esquire
William E. Lehman, Esquire Thomas T. Niesen, Esquire
Hawke McKeon Sniscak LLP Thomas, Long, Niesen & Kennard
100 North Tenth Street 212 Locust Street
P.O. Box 1778 P. O. Box 9500
Harrisburg, PA 17105 Harrisburg, PA 17108-9500
tisniscak@hmslegal.com cthomasjr@thomaslonglaw.com
welehman@hmslegal.com tniesen@thomaslonglaw.com
Counsel for The Pennsylvania State Counsel for Equitable Gas Company, LLC
University

David W. Gray, Esquire
Amy Neufeld, Esquire Equitable Gas Company, LLC
Exelon Business Services Company 225 North Shore Drive
500 North Third Street, Suite 8§00 Pittsburgh, PA 15212
Harrisburg, PA 17110 dgray@equitablegas.com

amy.neufeld@exeloncorp.com

Kevin J. Moody, Esquire

Michael S. Swerling, Esquire Pennsylvania Independent Oil & Gas
Exelon Business Services Company Association

2301 South Market Street, S23-1 212 Locust Street, Suite 300
Philadelphia, PA 19101 Harrisburg, PA 17101
michael.swerling(@exeloncorp.com kevin@pioga.org

Counsel for PECO Energy Company
Tishekia Williams, Esquire

Donna M.J. Clark, Esquire Duquesne Light Companaf
Energy Association of Pennsylvania 411 Seventh Avenue, 16" Floor
800 North Third Street, Suite 205 Pittsburgh, PA 15219
Harrisburg, PA 17101 twilliams@duglight.com
dclark@energypa.org

“Teresa K. Schmittberger

Counsel to the Industrial Energy Consumers of
Pennsylvania

Dated this 1*' day of February, 2013, at Harrisburg, Pennsylvania



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Joint Petition for Generic Investigation :

or Rulemaking Regarding " Gas-on- : Docket No. P-2011-2277868
Gas'' Competition Between :

Jurisdictional Natural Gas Distribution

Companies

Generic Investigation Regarding Gas- :

On-Gas Competition Between : Docket No. 1-2012-2320323
Jurisdictional Natural Gas Distribution :

Companies; Docket No. 1-2012-2320323

ANSWER OF THE INDUSTRIAL ENERGY CONSUMERS OF PENNSYLVANIA IN
OPPOSITION TO MOTION TO HOLD PROCEEDING IN ABEYANCE

TO THE HONORABLE ELIZABETH H. BARNES:

Pursuant to the Pennsylvania Public Utility Commission's ("PUC" or "Commission")
regulations at 52 Pa. Code §§ 5.61 and 5.103, the Industrial Energy Consumers of Pennsylvania
("IECPA") file this Answer in opposition to the Motion to Hold Proceeding in Abeyance
Pending Commission Final Action in Proposed Acquisition of Equitable Gas Company, LLC, by
Peoples Natural Gas Company, LLC, ("Motion") filed with the Commission at the above-
captioned proceeding on January 23, 2013, by Peoples Natural Gas Company, LLC. IECPA is
an intervenor in the instant proceeding.

In its Motion, Peoples requests that the above-captioned proceeding "be held in abeyance
pending a final action by the Pennsylvania Public Utility Commission on the application for
approval of the announced acquisition of Equitable Gas Company, LLC ("Equitable") by Peoples
Natural Gas Company, LLC ("Peoples")." Motion, pp. 1-2. In addition, Peoples proposed that

the above-captioned proceeding be automatically restarted after the acquisition proceeding



concludes. Id. at 2. At this time, neither Peoples nor Equitable has instituted a PUC proceeding
related to the referenced acquisition proceeding.

The instant proceeding began on December 8, 2011 by the Bureau of Investigation and
Enforcement ("I&E"), Office of Consumer Advocate ("OCA"), Office of Small Business
Advocate ("OSBA"), and Peoples, who filed a Petition at the PUC requesting an investigation or
rulemaking into gas-on-gas competition ("Petition"). On December 28, 2011, IECPA filed an
Answer not opposing an investigation or rulemaking regarding gas-on-gas competition, asserting
that current public utility law and policy supports the continued use of rate flexing.
Approximately seven months later, the PUC instituted such an investigation, which led to an
initial prehearing conference on August 31, 2012. At that prehearing conference, Administrative
Law Judge ("ALJ") Elizabeth H. Barnes requested that parties to the proceeding submit
comments regarding the proposed procedural and substantive scope of the gas-on-gas
proceeding. On December 11, 2012, ALJ Barnes issued an Order ("Order") determining that the
investigation should include an analysis of "the full impact of flexing distribution rates, to
address if this competition should be allowed to continue, and if so, how that should be fairly
applied...." Order, p. 4.

At the subsequent January 24, 2013, prehearing conference, ALJ Barnes established a
procedural schedule that would conclude at the end of 2013. In addition, intervenors agreed to
provide Answers and Objections to Peoples' Motion by February 1, 2013. Accordingly, IECPA

opposes Peoples' Motion for the following reasons:

1. Admitted.
2. Admitted.
3. Admitted.



4, Denied. Other than information included within Appendix A of Peoples' Motion,
after reasonable investigation, IECPA lacks the knowledge and information sufficient to form a
belief as to the truth of these averments, and the same are, therefore, denied. Peoples has yet to
file any documentation or begin any proceeding at the PUC related to its proposed acquisition of
Equitable. This creates a number of concerns for IECPA related to Peoples' Motion. Initially,
there is no indication of when Peoples will formally institute an acquisition proceeding at the
Commission. Although the Motion refers to a potential filing date "prior to the end of the first
quarter of 2013," IECPA has no evidence that this timeline would remain intact. Motion, p. 3.
Moreover, if and when an acquisition proceeding begins at the Commission, it is possible that
the acquisition proceeding could continue for an extensive period of time, well after the
conclusion of the procedural schedule in the instant proceeding.

5. Admitted.

6. Denied. After reasonable investigation, IECPA lacks the knowledge and
information sufficient to form a belief as to the truth of these averments, and the same are,
therefore, denied. For purposes of this Answer, however, IECPA will assume the accuracy of
this assertion.

7. Denied. After reasonable investigation, IECPA lacks the knowledge and
information sufficient to form a belief as to the truth of these averments, and the same are,
therefore, denied.

8. Denied. After reasonable investigation, IECPA lacks the knowledge and
information sufficient to form a belief as to the truth of these averments, and the same are,
therefore, denied.

9, Admitted.



10.  Denied. Peoples’ contention that the outcome of the acquisition proceeding
should influence the gas-on-gas competition proceeding is without merit. In its Motion, Peoples
admits that under the proposed acquisition, it intends to propose that the practice of gas-on-gas
competition would be retained in its current form until at least 2018. Motion, p. 3. As a result,
the outcome of the acquisition proceeding would not have any impact on the Commission's
ability to analyze the practice of gas-on-gas competition. In addition, the "future structure of the
market" would not change upon potential acquisition approval due to Peoples' commitment to
retain negotiated rates until 2018. Id. at 4. Gas-on-gas competition would continue to exist in all
NGDC overlapping service territories in the Commonwealth, including those of Peoples and
Equitable, whether or not the acquisition is approved or rejected.

11.  Admitted. Pursuant to 52 Pa. Code § 5.483(a), the presiding officer may "exclude
irrelevant, immaterial or unduly repetitive evidence, to prevent excessive examination of
witnesses, to schedule and impose reasonable limitations on discovery and to otherwise regulate
the course of the proceeding." For reasons addressed below, however, application of this section
does not justify postponement of the instant proceeding.

12.  Admitted. The Rules of Administrative Practice and Procedure provide for a
"just, speedy and inexpensive determination of every action or proceeding to which it is
applicable." 52 Pa. Code § 1.2. As discussed in more detail below, contrary to Peoples’
assertions, this provision supports continuation of the gas-on-gas competition along the currently
adopted procedural schedule.

13.  Denied. Due to the uncertainty of Peoples’ future acquisition proceedings at both
the PUC and Federal Trade Commission, including the filing dates, lengths of proceedings, and

outcomes of the proceedings, the gas-on-gas competition should not be delayed. The original



Petition that led to this investigation was filed at the Commission over a year ago. In addition,
based on the recently established procedural schedule, this investigation will not conclude until
the end of 2013, over two years after the Petition was filed. A "just, speedy and inexpensive"
determination, consistent with 52 Pa. Code § 1.2, is only possible if the gas-on-gas competition
continues as planned.

14.  Denied. The acquisition proceeding, which impacts only Peoples and Equitable,
is wholly independent from the gas-on-gas competition investigation, which impacts all NGDCs
in Pennsylvania. All NGDCs with overlapping service territories have participated in gas-on-gas
competition and offered rate flexing for over two decades. Motion, p. 7. This historical data
related to gas-on-gas competition is all that is required for analyzing the benefits of the practice.
A future acquisition proceeding between only two NGDCs is entirely irrelevant for evaluating
this practice considering the current data that already exists with respect to NGDCs throughout
the Commonwealth.

Despite the difference in the scope of these proceedings, however, the outcome of a
future Peoples-Equitable acquisition proceeding would establish an evidentiary record that, while
only applying to two NGDCs, could substantively impact a subsequent gas-on-gas competition
proceeding. Specifically, IECPA anticipates that a central issue of the acquisition proceeding
will be whether the "affirmative public benefit" test pursuant to the City of York can be satisfied
by a transaction that eliminates the opportunity for customers to negotiate transportation and
other rates due to overlapping territories. See City of York v. Pa. Pub. Util. Comm'n, 295 A.2d
825, 828 (Pa. 1972). In making that assessment, the Commission may be faced with the
underlying issue of whether this historic practice is a beneficial public policy for the

Commonwealth, an issue which is almost identical to one of the issues in the investigation.



Thus, the due process rights of those participating in the gas-on-gas competition proceeding, who
are not Peoples or Equitable customers, could be harmed if the instant proceeding is delayed
further.! More appropriately, the instant proceeding, which evaluates the comprehensive effects
of gas-on-gas competition throughout the state, should occur before or coincidently with the
acquisition proceeding, to ensure that the practice itself is evaluated, rather than the practice as it
has occurred between only two NGDCs.

15.  Denied. The potential future acquisition proceedings related to Peoples and
Equitable would address a range of issues, only one of which being gas-on-gas competition
between Peoples and Equitable. The existence of a limited crossover issue in future acquisition
proceedings simply cannot warrant halting the gas-on-gas competition. Based on the limited
commonality between the proceedings, there would likely be little repetitive evidence, cross-
examination, or discovery. Utilities often engage in multiple state and federal proceedings at the
same time that include certain common issues without remarkable difficulty. Accordingly,
continuation of the gas-on-gas competition is perfectly consistent with 52 Pa. Code § 5.483(a).

16.  Denied. Because Peoples' Motion should be denied in its entirety, there is no

need to hold a subsequent prehearing conference.

' IECPA's members include natural gas customers of Columbia and other NGDCs.



WHEREFORE, the Industrial Energy Consumers of Pennsylvania respectfully request

that the Pennsylvania Public Utility Commission deny Peoples’ Motion to hold the instant

proceeding in abeyance in its entirety. IECPA recommends that the instant proceeding continue

according to the procedural schedule determined at the January 24, 2013, prehearing conference.

Dated: February 1, 2013

Respectfully submitted,

McNEES WALLACE & NURICK LLC

amela C. Polacek (PA 1.D. No. 78276)
Teresa K. Schmittberger (PA 1.D. No. 311082)
McNees Wallace & Nurick LL.C

100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166

Phone: (717) 232-8000

Fax: (717) 237-5300

Counsel to the Industrial Energy Consumers of
Pennsylvania



