BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Robin Fletcher
:




:

v.





:

C-2012-2291966 


:

Philadelphia Gas Works
:
INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On March 2, 2012, Robin Fletcher (“Complainant”) filed a formal Complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant alleged she is not responsible for payment of gas usage at 2511 N. 26th Street, Philadelphia, Pennsylvania (“service address”).  Complainant alleged the service address is a recovery house and the landlord forced her to place gas service in her name.  Complainant claimed that she is not responsible for the outstanding balance of $900.48
 for gas service.  The Complainant alleged the amount billed accrued from February 2011 through May 2011.  Complainant requested that the Commission investigate the accuracy of her bill, credit her account and remove her account from collections.    

On March 27, 2012, Laureto Farinas, Esquire, counsel for PGW, filed an Answer denying that Complainant’s allegations.  Respondent averred that another person was the customer of record at the service address from September 27, 1997 through November 16, 2010. On November 16, 2010, PGW turned off the gas at the curb box to the service address.  On February 4, 2011, PGW found gas service on at the service address without authorization and shut the gas off.  On February 4, 2011, the Complainant contacted PGW to turn on gas service.  PGW sent a request to its Revenue Protection Unit (“RPU”) to investigate service at the service address.  A RPU representative spoke with Sakina Dean, the property owner of the service address.  Mr. Dean stated that there was a tenant at the service address during the time unauthorized usage was detected but he did not have a lease for the tenant.  Mr. Dean also informed RPU that a new tenant was moving into the service address.  

On February 7, 2011, PGW billed the property owner for unauthorized usage at the service address from November 24, 2010 through February 4, 2011.  The property owner paid $1,500 to satisfy the unauthorized usage charges.

According to PGW records, Complainant came to a PGW Customer Service Center (“CSC”) to establish gas service for the service address on February 8, 2011.  Complainant provided a lease for the service address that began February 1, 2011.  RPU approved the turn on of gas service for the Complainant.  On February 8, 2011, PGW arrived at the service address to complete the turn on of gas service.  PGW turned on the water heater only.  PGW did not turn on the house heater or the gas range due to hazards and issued hazardous tags on these appliances.
On May 9, 2011, Complainant came to a PGW CSC and requested termination of gas service by May 13, 2011, for the service address.  On May 27, 2011, PGW issued a final bill to Complainant for gas service in the amount of $900.48, due on or before June 22, 2011.

On June 2, 2011, Complainant alleged that the owner of the service address forced her to put the gas service in Complainant’s name.  Complainant also stated that the property was a boarding house where eleven people resided.  Complainant requested identity theft papers which were provided by PGW.

On August 30, 2011, Complainant contacted PGW and filed a dispute on her account.  She again alleged that the service address housed eleven residents and the landlord forced her to put the gas service in her name.

On August 30, 2011, PGW mailed a letter to the owner of the service address and has not received a response or otherwise been contacted.  On September 13, 2011, PGW closed the dispute.

The Commission’s Bureau of Consumer Services (“BCS”) issued a decision dated January 19, 2012, regarding this matter and concluded, among other things, that the Complainant is responsible for the final balance in the amount of $900.48.  This Complaint was not timely filed to appeal the BCS decision.  PGW requested that the Commission find against the Complainant and dismiss the Complaint.

On April 5, 2012, a Hearing Notice was sent scheduling an Initial Hearing on Friday, May 11, 2012, at 10:00 a.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  
By Prehearing Order dated April 11, 2012, the undersigned ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ gave direction as to how to reschedule the hearing. 


By letter dated April 24, 2012, the undersigned ALJ acknowledged that the Complainant had indicated on the Complaint that a court granted her a Protection from Abuse (“PFA”) order.  The undersigned ALJ requested that the Complainant bring the PFA order to the scheduled hearing to determine whether it is current, and therefore, relevant.



The scheduled Initial Hearing was rescheduled because of a conflict with the ALJ’s schedule.  By Hearing Notice dated April 30, 2012, the proceeding was rescheduled for Thursday, July 5, 2012 at 10 a.m.  



On July 5, 2012, the Evidentiary Hearing convened as scheduled.  Complainant was present and represented herself.  Mr. Farinas was present as counsel for PGW accompanied by one witness, Ms. Anne Marie Cromley.  


Complainant presented the following eight exhibits:

(1) Fletcher Exhibit 1, lease agreement dated 01/28/2011;

(2) Fletcher Exhibit 2, 02/07/2011 Receipt for $1,500.00 toward PGW gas services;

(3) Fletcher Exhibit 3, letter from Pennsylvania Dept. of Public Welfare regarding eligibility for $100 LIHEAP grant;

(4) Fletcher Exhibit 4, is a PGW hazard tag dated 02/08/2011 stating house heater off because of hazard;

(5) Fletcher Exhibit 5, is a PGW hazard tag dated 02/08/2011 stating gas range off because of hazard;

(6) Fletcher Exhibit 6, PGW bill dated 05/27/2011 showing total amount due $900.48 by 06/22/2011;

(7) Fletcher Exhibit 7, receipt for month rent 04/01/2011 to 04/30/2011 in amount of $350; and
(8)  Fletcher Exhibit 8, receipt for month rent 03/01/2011 to 03/30/2011 in amount of $320.

All of the above exhibits were admitted into the record without objection.  

After Complainant put on her case, Respondent requested a continuance to investigate the living situation of the Complainant at the service address.  That request was granted and the evidentiary hearing recessed to reconvene at a future scheduled date.

By Hearing Notice dated July 9, 2012, a Further Hearing was scheduled for this proceeding for Tuesday, September 11, 2012.  

The parties reconvened as scheduled for the Further Hearing.  Complainant was present and represented herself.  Mr. Farinas was present as counsel for PGW accompanied by one witness, Ms. Anne Marie Cromley.  Complainant confirmed that she had no more evidence to submit on the record.  

Respondent presented the following five exhibits:

(1) PGW Exhibit 1, account statement of Complainant for gas service;

(2) PGW Exhibit 2, itemized account of contacts of Complainant with PGW;

(3) PGW Exhibit 3, BCS Decision dated 01/17/2012;

(4) PGW Exhibit 5
, Correspondence Complainant attached to Complaint; and

(5) PGW Exhibit 6, Printout of website for “Everything Must Change.”

There were no objections to the above five exhibits, but PGW Exhibits 5 and 6 were accepted limited to corroborating the Complaint and testimony of the Complainant, respectively.

The two hearings resulted in 88 pages of testimony in transcript.  The record closed October 2, 2012.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Robin Fletcher, leased by month to month the residential space at 2511 N. 26th Street, Philadelphia, Pennsylvania.  Complainant moved into the service address in February 2011.  Complainant moved out of the service address about the end of April 2011 and moved into a house on Toronto Street in Philadelphia.  Complainant moved again and currently lives at 6733 Emlen Street, Apartment 204, Philadelphia, Pennsylvania.  Tr. 7-10, 22  and Fletcher Exhibit 1.

2. Complainant did not have gas service when she moved into the service address in February 2011.  Sakina Dean (“lessor”) requested that the Complainant have the gas turned on at the service address.  Tr. 11-12.

3. Complainant went down to PGW to request that the gas be turned on.  Tr. 12.

4. Complainant gave PGW a check for $1,500.00 at the same time that Complainant requested the gas service be turned on at the service address.  The check for $1,500.00 was from the lessor of the service address.  The lessor requested Complainant to be responsible for the gas service at the service address.  Tr. 14-16.
5. Complainant thought that the lessor was going to pay for the gas at the service address although Complainant admitted that she told PGW that she would be responsible for the gas service.  Tr. 16-17.

6. On February 8, 2011, PECO personnel tagged the house heater and range at the service address as hazardous and turned off the appliances.  Tr. 27-30, Fletcher Exhibits 4 and 5.
7. At about 4:30 p.m. on February 8, 2011, the property manager for the service address turned the appliances back on.  Complainant was aware that the appliances were turned back on.  Tr. 29-32.
8. Complainant claimed that the lessor gave the Complainant the final bill from PGW for gas service at the service address.  Tr. 33-37, 51-52 and Fletcher Exhibit 6.

9. Complainant requested that the gas service be turned off May 13, 2011.  Tr. 52, 74-75 and PGW Exhibit 2.

10. Ms. Anne Marie Cromley is a senior customer review unit officer employed by PGW for 30 years.  Her duties are to investigate and resolve informal and formal complaints from the customers of PGW complaining to the Commission.  Tr. 69-70.

11. Ms. Cromley reviewed the instant Complaint to the Commission by the Complainant.  Tr. 70.

12. Complainant submitted an application for gas service with PGW on February 7, 2011, the day the gas was turned on at the service address.  Tr. 73.

13. Complainant had the gas account at the service address until May 13, 2011.  The final bill for the outstanding balance on the account is $800.48.  Tr. 73 and PGW Exhibit 1.

14. The Complainant’s gas account at the service address received a payment in the amount of $100.00 on May 30, 2011; another payment in the amount of $300.00 on May 30, 2011; and a third payment in the amount of $100.00 on August 20, 2011.  All three payments were LIHEAP grants.  Tr. 73, 77 and PGW Exhibit 1.

15. LIHEAP grants are not usually made to commercial or multiple unit accounts. Tr. 77.

16. In Ms. Cromley’s investigation of the Complainant, she did not find any evidence that there was any other person living at the service address other than the Complainant.  Tr. 75.

17. Under the terms of the lease, the Complainant accepted responsibility for payment of utility services except for those utilities paid by the lessor.  Tr. 76-77 and Fletcher Exhibit 1.

18. BCS Decision #2880655 concluded that the Complainant was responsible for the PGW gas service bill at issue in this Complaint.  Tr. 77-78, PGW Exhibit 3.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
  

Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


Complainant alleged that she was not responsible for the gas bill.  She alleged that the service address was a half-way house and she was a participant in a program called, “Everything Must Change” while living at the service address.  Tr. 38-41.  Complainant alleged Sakina Dean, the lessor of the service address and the person Complainant alleged is the manager of the “Everything Must Change” program, asked Ms. Fletcher to put the gas service in her name for the service address.  Tr. 11, 12.  Complainant’s testimony is not supported by the record evidence.



The record supports that on February 7, 2011, Complainant showed up at a regional office of PGW to request a gas service turn-on for the service address.  Tr. 12, 16.  Complainant does not dispute this fact.  Complainant herself entered a lease for the service address as evidence that stated, “Lessee [Complainant] shall be responsible for the payment of all utilities and services, except, which shall be paid by Lessor.”  Fletcher Exhibit 1.  Complainant admitted that she was the Lessee at the service address.  Fletcher Exhibit 1.
Complainant failed to produce any documentation that showed the gas utility bill was the exception that was to be paid by someone other than herself in compliance with her lease.  Complainant failed to produce other documentation or a witness such as her landlord or other persons living at the alleged half-way house to corroborate that the service address was a multiple unit dwelling or commercial property or half-way house.  PGW’s witness is unaware of LIHEAP grants provided to commercial or multiple unit properties.  Tr. 77, 80.  The Commission did an investigation through an informal complaint and concluded that the Complainant was responsible for the bill.  Tr. 77-78 and PGW Exhibit 3.  The Complainant signed and received the hazardous tags for the gas appliances at the service address.  Tr. 27-30 and Fletcher Exhibits 4 and 5.  Complainant was the designee for the LIHEAP grant.  Fletcher Exhibit 3.  Complainant does not deny that she took responsibility to communicate to PGW to turn the gas off at the service address.  Tr. 52, 74-75 and PGW Exhibit 2.  Complainant did not deny that she benefitted from the gas service at the service address.     


The totality of the evidence successfully rebuts the allegation that Complainant is not responsible for the gas service at the service address.  Simply put, Complainant failed to substantiate her claim.  

It is found that Complainant has not sustained her burden of proof to establish a prima facie case that she is not responsible for the billed gas service at the service address.  The formal Complaint must be dismissed.
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant has not sustained her burden of proof.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Robin Fletcher against Philadelphia Gas Works at Docket No. C-2012-2291966 is dismissed.

2. That Complainant, Robin Fletcher, is directed to pay the outstanding final bill of $800.48 within 60 days after entry of the Commission Order.
3. That the Secretary’s Bureau shall mark the record at Docket No. C-2012-2291966 closed.

Date: January 25, 2013


















Angela T. Jones









Administrative Law Judge
� 	A LIHEAP (“Low Income Home Energy Assistance Program”) grant in the amount of $100.00 was applied to Complainant’s account on August 20, 2011 to adjust her final outstanding balance to $800.48.


� 	Complainant failed to bring a PFA to the scheduled evidentiary hearings on July 5, 2012, and September 11, 2012.


� 	There is no PGW Exhibit 4.
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