BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joint Petition for Generic Investigation or		:
Rulemaking Regarding “Gas-On-Gas” Competition	:	P-2011-2277868
Between Jurisdictional Natural Gas Distribution	:
Companies						:
							:
Generic Investigation Regarding Gas-On-Gas 	:
Competition Between Jurisdictional Natural		:	I-2012-2320323
Gas Distribution Companies				:



SCHEDULING ORDER 


		A Second Prehearing Conference was held on January 24, 2013.  I noted the appearances of David P. Zambito, Esquire, for Peoples Natural Gas Company, LLC (Peoples) and Peoples TWP, LLC (Peoples TWP); William H. Roberts, II, Esquire for Peoples Natural Gas Company, LLC, Jennifer L. Petrisek, Esquire, for Peoples TWP, LLC; Thomas T. Niesen, Esquire, for Equitable Gas Company, LLC (Equitable); Pamela C. Polacek, Esquire and Teresa K. Schmittberger, Esquire for the Industrial Energy Consumers of Pennsylvania (IECPA); Kevin J. Moody, Esquire, for the Pennsylvania Independent Oil & Gas Association (PIOGA); Elizabeth Rose Triscari, Esquire for the Office of Small Business Advocate (OSBA); Darryl Lawrence, Esquire for the Office of Consumer Advocate (OCA); Allison C. Kaster, Esquire for the Bureau of Investigation and Enforcement (I&E); Tishekia Williams, Esquire for Duquesne Light Company; Thomas J. Sniscak, Esquire for the Pennsylvania State University (PSU); Theodore J. Gallagher, Esquire for Columbia Gas of Pennsylvania (CAP); Mark C. Morrow, Esquire for UGI Distribution (UGI); and Maureen Geary Krowicki, Esquire for National Fuel Gas Distribution Corporation (National Fuel).  
		
		The following matters were addressed:  (1) Peoples’ Motion for Abeyance; (2) petitions to intervene; (3) a procedural schedule in the event that the motion for abeyance would be denied; (4) service of documents; (5) discovery matters; and a (6) protective order.  The issues regarding the petitions to intervene, service of documents, discovery matters and a protective order have already been ruled upon in the December 25, 2012 Order.  There remains for disposition Peoples’ Motion for Abeyance and a procedural schedule.

Peoples’ Motion to Hold Proceeding in Abeyance Pending Commission Final Action in Proposed Acquisition of Equitable by Peoples
  
		On January 23, 2013, Peoples filed a Motion to Hold Proceeding in Abeyance Pending Commission Final Action in the Proposed Acquisition of Equitable by Peoples pursuant to 52 Pa.Code § 5.103(b).[footnoteRef:1]  OSBA and IECPA requested time to answer or object to this motion in writing at the second prehearing conference.  By Order dated January 25, 2013, I shortened the deadline for answers and objections to the Motion for Abeyance from 20 days to 9 days, (February 1, 2013) pursuant to 52 Pa.Code § 5.103(c).     [1:  Peoples averred in its motion that the following parties do not oppose holding the Investigation in abeyance pending final action in the Acquisition proceeding: Office of Consumer Advocate ("OCA"); the
Commission's Bureau of Investigation & Enforcement ("I&E"); Columbia Gas of Pennsylvania, Inc.; UGI Utilities, Inc., UGI Central Penn Gas, Inc. and UGI Penn Natural Gas, Inc. (collectively "UGI Distribution Companies"); Natural Fuel Gas Distribution Corporation; The Pennsylvania State University; PECO Energy Company; Equitable; Peoples TWP LLC; and, the Pennsylvania Independent Oil & Gas Association. Duquesne Light Company takes no position with respect to holding the proceeding abeyance.  Motion for Abeyance at 2.
] 


		On February 1, 2013, Peoples Township LLC (Peoples TWP) filed a letter supporting the motion made by Peoples Natural Gas Company and is in agreement that the announced acquisition is highly relevant to the investigation and that proceeding with the investigation is not prudent at this time.
		
		The Pennsylvania Independent Oil & Gas Association (PIOGA) filed an Answer in support of the motion for abeyance.  PIOGA agrees with Peoples’ rationale because the proposed acquisition is likely to change significant facts subject to the investigation because Peoples and Equitable are the major natural gas distribution company gas-on-gas competitors.  The only other significant NGDC competitors are Columbia Gas of Pennsylvania (CPA) and National Fuel Gas Distribution Company (NFG).  PIOGA contends there is limited overlap of the Peoples TWP service territory with those of CPA and NFG and while each UGI Distribution Company has a service territory that partially overlaps with the other UGI Distribution Company service territories, the UGI Distribution Companies stated in their petition that they have not engaged in the competitive activities that are the subject of the investigation.  

		The Office of Consumer Advocate (OCA) also supports the motion for abeyance because it will preserve scarce resources, promote administrative efficiency and will not prejudice the rights of the parties to engage in a thorough and probing investigation of the issues relative to gas-on-gas competition as the motion includes an automatic restart date.  OCA is concerned the simultaneous review of the proposed acquisition with the investigation will create unnecessary conflict and inefficient use of resources if the acquisition involves the overlapping of service territories where competition takes place.  Further, the discovery and investigative phase of the acquisition will provide significant information regarding the operating practices of the two utilities, which will also need to be developed during the investigation.    OCA is concerned with redundant discovery which wastes resources.

		The Office of Small Business (OSBA) objects to the motion because the potential acquisition of Equitable is not a valid reason to further delay the Commission-ordered investigation.   

		The Industrial Energy Consumers of Pennsylvania (IECPA) also object to the motion for abeyance because there is no indication of when Peoples will formally institute an acquisition proceeding at the Commission and such a proceeding could continue for an extensive period of time.  IECPA further argues the outcome of the acquisition proceeding would not have any impact on the Commission’s ability to analyze the practice of gas-on-gas competition.  The future structure of the market would not change upon potential acquisition approval due to Peoples’ commitment to retain negotiated rates until 2018.  Gas-on-gas competition would continue to exist in all NGDC overlapping service territories in the Commonwealth, including those of Peoples and Equitable, whether or not the acquisition is approved or rejected.  IECPA believes there would be little repetitive evidence, cross-examination or discovery between the two proceedings because the investigation involves all gas-on-gas competitors, not just Peoples and Equitable.

Disposition

		I am persuaded to agree with OSBA and IECPA and shall deny the motion for the following reasons.  Although on the surface, it appears there is a definite time limit to the abeyance request, 45 days after a final Commission action, Peoples has not yet formally filed anything at the Commission to begin the formal acquisition review process.  There is no guarantee that the proposed acquisition will occur in a timely manner and the Commission-ordered gas-on-gas competition investigation has already been delayed due to a dispute between the parties regarding the scope of the investigation.   

		Peoples must file a request for a certificate of public convenience in order to begin the acquisition review process in Pennsylvania and although the company has stated it has plans to do that by March 31, 2013, the filing has not yet occurred.  Further, the proposed acquisition process could take well over a year to complete since multiple regulatory agencies must approve the acquisition, including the Federal Trade Commission (FTC).  It is noted that the FTC challenged a previous proposed transaction to merge Peoples and Equitable.  In the Matter of Equitable Resources, Inc., Dominion Resources, Inc., Consolidated Natural Gas Company, and The Peoples Natural Gas Company, Docket No. 9322, Order Dismissing Complaint (Jan. 31, 2008), http://www.ftc.gov/os/adjpro/d9322/080204complaint.pdf.  Therefore, the outcome of the instant proposed merger and acquisition is uncertain.  

		In contrast, it is expected that the instant generic investigation into gas-on-gas competition will cover a broader scope of issues affecting all NGDCs with overlapping territories and that the investigation will conclude by the end of this year.  The purpose of the investigation is to evaluate all gas-on-gas competition occurring throughout the Commonwealth, not just between Peoples and Equitable.  
		
		I am not persuaded by the “waste of resources” arguments regarding concurrent or redundant discovery between an investigation and acquisition proceedings.  OSBA has already served discovery requests upon Peoples.  If anything similar is requested in the proposed acquisition proceeding before the Commission or by the FTC months from now, the information will have already been provided once and can be provided again.  The instant investigation may resolve gas-on-gas competition issues germane to the proposed acquisition proceeding, which will ultimately save resources in that proceeding.  Accordingly, I find the continuation of the gas-on-gas competition investigation to be reasonable.  The presiding officer in a possible subsequent acquisition proceeding has the authority to limit discovery or exclude irrelevant, immaterial or unduly repetitive evidence pursuant to 52 Pa. Code § 5.483(a) in order to preserve the parties resources should that become necessary in the future.

Procedural Schedule

		The procedural schedule is as follows:
Written direct testimony					June 4, 2013
Written rebuttal testimony					August 13, 2013
Written surrebuttal testimony					October 1, 2013
Parties exchange summaries of oral rejoinder		October 11, 2013
Evidentiary hearings/ oral rejoinder				October 15, 16 and 17, 2013
Main briefs							December 3, 2013
Reply briefs							December 20, 2013
Recommended Decision					TBD




		Counsel for Peoples shall provide the presiding officer with a witness matrix by Monday, October 14, 2013. 

		Service of documents by e-mail by 4:30 p.m. on the due date will be considered in-hand service if a hard copy is sent by the following day via First Class Mail. Motions or objections with respect to written testimony must be presented in writing and provided to the parties and me no later than 24 hours prior to the date that witness is scheduled to testify.  The transcript turnaround will be three days.  The parties should submit admitted testimony electronically to the Commission within 30 days after the hearing consistent with a new Commission pilot program.  

		THEREFORE,

		IT IS ORDERED:

		1.	That Peoples Natural Gas Company LLC’s Motion to Hold Proceeding in Abeyance Pending Commission Final Action in the Proposed Acquisition of Equitable Gas Company by Peoples Natural Gas Company LLC is denied.

		2.	That the procedural schedule is as follows:

Written direct testimony					June 4, 2013
Written rebuttal testimony					August 13, 2013
Written surrebuttal testimony					October 1, 2013
Parties exchange summaries of oral rejoinder		October 11, 2013
Evidentiary hearings/ oral rejoinder				October 15, 16 and 17, 2013
Main briefs							December 3, 2013
Reply briefs							December 20, 2013
Recommended Decision					TBD


		3.	That counsel for Peoples Natural Gas Company LLC shall provide the presiding officer with a witness matrix by Monday, October 14, 2013. 

		4.	That service of documents by e-mail by 4:30 p.m. on the due date will be considered in-hand service if a hard copy is sent by the following day via First Class Mail.

		5.	That parties serving pre-served testimony pursuant to 52 Pa. Code § 5.412(f) shall be required, within thirty (30) days after the final hearing to either eFile with or provide to the Secretary’s Bureau a Compact Disc (CD) containing all testimony furnished to the court reporter during the proceeding.  

		6.	That in addition to the testimony that is electronically submitted to the Commission either by eFiling or by the submission of a CD to the Secretary’s Bureau, parties must continue to submit two copies of such testimony to the court reporter at the hearing.  

		7.	That parties are not required to serve other parties in the proceeding with the electronically submitted testimony when it is eFiled or a CD is provided to the Secretary’s Bureau. 

		8.	That parties must electronically submit confidential or proprietary testimony on a separate CD to the Secretary’s Bureau.    

				

Date: February 5, 2013			/s/						
					Elizabeth H. Barnes
					Administrative Law Judge				
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I-2012-2320323  GENERIC INVESTIGATION REGARDING GAS ON GAS COMPETITION BETWEEN JURISDICTIONAL NATURAL GAS DISTRIBUTION COMPANIES. 
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