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:
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:
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:

Ultimate Medical Services, Inc.
:

INITIAL DECISION

Before

David A. Salapa

Administrative Law Judge

INTRODUCTION

The complaint alleges that a paratransit carrier failed to pay its annual assessments.  This decision sustains the complaint and directs the paratransit carrier to pay its unpaid annual assessments as well as a civil penalty for its failure to comply with the provisions of the Public Utility Code governing annual assessments.
HISTORY OF THE PROCEEDING



On June 19, 2012, the Pennsylvania Public Utility Commission’s (Commission’s) Bureau of Investigation and Enforcement (I&E) filed a formal complaint with the Commission against Ultimate Medical Services, Inc. (Ultimate) that the Commission docketed at C‑2012-2310173.  The complaint alleges at paragraphs 12-27 that: 1) Ultimate failed to pay its revised assessment for the 2010-2011 fiscal year, in the amount of $2,918.00, violating 66 Pa. C.S. §510(c); 2) Ultimate failed to file an assessment report showing its 2010 calendar year revenues, violating 66 Pa. C.S. §510(b); 3) Ultimate failed to pay its assessment for the 2011-2012 fiscal year in the amount of $6,759.00, violating 66 Pa. C.S. §510(c).
 

The complaint requests that the Commission direct Ultimate to pay its outstanding assessment balance of $9,677.00 and assess civil penalties against Ultimate of $1,000.00 for failing to file an assessment report showing its 2010 calendar year revenues and $1,450.00 or 15% of the total outstanding assessment amount of $9,677.00 for failing to pay its assessments for the 2010-2011 and 2011-2012 fiscal years.  The complaint also requests that if Ultimate fails to pay the assessments and civil penalties, the Commission issue an order cancelling its certificate of public convenience, certify its automobile registrations to the Pennsylvania Department of Transportation for suspension or revocation and refer the matter to the Pennsylvania Office of Attorney General for appropriate action.


On July 9, 2012, Ultimate filed a letter in response to the complaint.  The letter states that Ultimate wishes to contest the allegations stated in the complaint.


By notice dated November 27, 2012, the Commission scheduled an initial hearing for this matter on January 3, 2013 at 10:00 a.m. in Hearing Room 4, Commonwealth Keystone Building in Harrisburg.  I issued a prehearing order on November 28, 2012, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I conducted the initial hearing as scheduled on January 3, 2013.  Stephanie M. Wimer, Esquire appeared and represented I&E, which presented one witness who sponsored eight exhibits.  Eva Thornton Vitale and Christopher Vitale, representatives of Ultimate, were present for a portion of the hearing.  The initial hearing resulted in a transcript of thirty-five pages.  The record closed January 28, 2013, the date the transcript was filed with the Secretary’s Bureau.

Findings of Fact
1.
The complainant is I&E.
2.
The respondent is Ultimate.

3.
Ultimate is a corporation authorized by the Commission to operate as a paratransit common carrier.  N.T. 8-9, I&E Exhibit 8.

4.
The Commission has delegated its authority with regard to enforcement of its motor carrier regulations and assessments to I&E.

5.
A 2009 assessment report filed by Ultimate and signed by Eva Thornton shows initially that Ultimate had gross intrastate operating revenue of $433,968.00.  N.T. 11 16, 17, 20, I&E Exhibit 1.
6.
The Commission’s Fiscal Office sent an assessment invoice for the fiscal year July 1, 2010-June 30, 2011 to Ultimate in the amount of $5,757.00.  N.T. 17-18, 21, I&E Exhibit 2.
7.
Attached to the assessment invoice for fiscal year July 1, 2010-June 30, 2011 was a notice of assessment explaining how the Commission had calculated the assessment and explaining how Ultimate could challenge the assessment.  N.T. 1819, I&E Exhibit 3.
8.
Ultimate filed an objection to the assessment for fiscal year July 1, 2010-June 30, 2011 with the Commission, claiming that a portion of its previously reported revenue was exempt from assessment.  N.T. 21-22.

9.
Ultimate’s assessment objection was assigned to the Commission’s Law Bureau.  N.T. 22.
10.
The Law Bureau determined that a portion of Ultimate’s previously reported revenue was exempt from assessment.  N.T. 22.
11. 
The Fiscal Office recalculated Ultimate’s assessment for the July 1, 2010-June 30, 2011 fiscal year by crediting Ultimate’s account the amount of $2,839.00.  N.T. 22-23, I&E Exhibit 4.
12.
The Fiscal Office issued a revised invoice to Ultimate in the amount of $2,918.00.  N.T. 24.
13.
As of the date of the hearing, Ultimate has not paid the invoice for the July 1, 2010-July 30, 2011 assessment.  N.T. 25.

14.
Ultimate failed to file an assessment report with the Commission showing its 2010 calendar year revenues.  N.T. 26.
15.
The Fiscal Office had to estimate Ultimate’s 2010 calendar year revenue.  N.T. 26.

16.
The Fiscal Office sent an assessment invoice for the fiscal year July 1, 2011-June 30, 2012 to Ultimate in the amount of $6,759.00.  I&E Exhibit 5.
17.
Attached to the assessment invoice for fiscal year July 1, 2011-June 30, 2012 was a notice of assessment explaining how the Commission had calculated the assessment and explaining how Ultimate could challenge the assessment.  N.T. 28, I&E Exhibit 6.
18.
The Commission’s assessment records contain a mail receipt for the assessment invoice for fiscal year July 1, 2011-June 30, 2012, signed and dated September 24, 2011 by Eva Vitale.  N.T. 29-30, I&E Exhibit 7.
19. 
Ultimate did not file an objection to the assessment for fiscal year July 1, 2011-June 30, 2012 with the Commission.  N.T. 31.
20.
As of the date of the hearing, Ultimate has not paid the invoice for the July 1, 2011-June 30, 2012 assessment.  N.T. 31-32.

Discussion



Before addressing the merits of I&E’s complaint, I will address Ultimate’s corporate status.  At the hearing, Eva Thornton Vitale and Christopher Vitale, representatives of Ultimate, denied that Ultimate was incorporated.  N.T. 6-7.  Ms. Vitale stated that she did not know how Ultimate’s application for paratransit service had been filed as a corporation and stated that she had not incorporated Ultimate.  N.T.6-8.
In light of Ms. Vitale’s assertions, I recessed the hearing in order to acquire copies of Ultimate’s application.  N.T. 8.  After a brief recess, Ms. Wimer provided copies of Ultimate’s application to me and Ms. Vitale.  N.T. 8-9, I&E Exhibit 8.  The application indicates that Ultimate Medical Services, Inc. filed an application with the Commission for authority to operate a paratransit service on August 22, 2006.  N.T. 8, I&E Exhibit 8.  Attached to the application is a copy of a screen shot from the Pennsylvania Department of State’s web site indicating that Ultimate Medical Services, Inc. is an active corporation with Eva Thornton designated as president.  N.T. 8-9, I&E Exhibit 8.  Ultimate’s application for authority to operate a paratransit service was signed by Eva Thornton.  N.T. 8-9, I&E Exhibit 8.
After reviewing the application, I determined that Ultimate was a corporation that had filed an application with the Commission for authority to operate a paratransit service.  N.T. 8-9, I&E Exhibit 8.  The application and attached documents indicate that Ms. Vitale is an officer of Ultimate.  N.T. 8-9, I&E Exhibit 8.  As an officer of Ultimate, Ms. Vitale could file the application with the Commission in her individual capacity on behalf of the corporation.
The Commission’s regulation at 52 Pa Code §1.21(c) provides that in non-adversarial proceedings, a bona fide officer of a corporation, trust, or association may represent the corporation, trust, or association.  In addition, the Commission’s regulation at 52 Pa. Code §1.35(b)(ii) permits pleadings, including complaints, submittals, or other documentary filings to be signed by an officer of a corporation, trust, association or other organized group.  In the instant case, Ms. Vitale signed Ultimate’s application for paratransit authority, pursuant to 52 Pa. Code §1.35(b)(ii).  While Ms. Vitale, as an officer of Ultimate, could file the application on its behalf, she could not represent the corporation at the hearing held January 3, 2013.
The Commission regulation at 52 Pa. Code §1.21(b) provides that persons in adversarial proceedings, except for individuals representing themselves, shall be represented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  The regulation at 52 Pa. Code §1.8 defines an adversarial proceeding as one that is contested and which will be decided on the basis of a formal record.  This proceeding is an adversarial proceeding as defined by 52 Pa. Code §1.8.
In New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 & C-2008-2079076 (Order entered June 24, 2009) (New Fizon), the Commission ruled that attorney representation of a corporation was not at issue when the corporation filed a complaint because the simple filing of a complaint did not automatically trigger an adversarial proceeding.  The Commission reasoned that until an answer is filed, it is not known whether a complaint will be contested.
Therefore, in this case, Ms. Vitale could file an application for authority to operate a paratransit service on behalf of Ultimate without attorney representation since it did not automatically trigger an adversarial proceeding.  However, in this case, once Ultimate filed an answer contesting I&E’s complaint, this matter became an adversarial proceeding.  Arguably, Ultimate should have retained counsel to prepare and file its answer contesting I&E’s complaint.  However, it is beyond dispute that once Ultimate filed an answer, it had to be represented by an attorney in this proceeding because the answer contesting I&E’s complaint made this matter an adversarial proceeding.  New Fizon.
The Commission’s regulations requiring attorney representation in adversarial proceedings are consistent with Pennsylvania court decisions holding that a corporation must have counsel in order to proceed in any legal action because a corporation cannot represent itself.  Smaha v. Landy, 638 A.2d 392 (Pa. Cmwlth. 1994).  Pennsylvania courts have ruled that a corporation can only act through its agents and an agent representing it in court must be an attorney admitted to practice.  Walcavge v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super 1984).

In Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010) (Cars R Us) and Torino Incorporated v. PECO Energy Co., Docket No. C-2008-2034595 (Order entered February 2, 2010) (Torino) the Commission affirmed its decision in New Fizon that a corporate officer may file a complaint on behalf of a corporation but that the corporation must be represented by an attorney in an adversarial proceeding.  In Cars R Us and Torino, the Commission cautioned parties that the general rule requiring attorney representation of corporate complainants in adversarial proceedings would control on a going forward basis.  The Commission held that, absent exigent circumstances, it would not allow individuals to offer testimony on a corporation’s behalf if the corporation was not represented by an attorney.
I applied the Commission’s rulings in Cars R Us and Torino to this case and informed Mr. and Ms. Vitale that Ultimate had to be represented at the hearing by an attorney admitted to practice in the Commonwealth of Pennsylvania.  N.T. 5-6, 9.  Both the hearing notice for this matter, dated November 27, 2012, and my prehearing order, dated November 28, 2012, indicated that a corporation had to be represented by an attorney at the hearing.  Ultimate had more than a month to retain counsel, yet failed to do.  Ms. Vitale continued to argue that Ultimate was not operating as a corporate entity and did not require counsel to represent it at the hearing even after Ms. Wimer provided her with a copy of Ultimate’s application indicating that Ultimate was, in fact, a corporation.  N.T. 12-13.
Consistent with the Commission’s rulings in Cars R Us and Torino, I informed Ms. Vitale that I would not allow her or any other individual to present testimony or cross examine witnesses at the hearing because Ultimate was unrepresented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  N.T. 9, 12-13.  Shortly after I&E commenced presenting its case, Ms. Vitale determined that there was no reason for her or Mr. Vitale to remain in the hearing room and they left.  N.T. 13.
I will now address the merits of I&E’s complaint.  The Commission has the power, and the duty, to enforce the requirements of the Public Utility Code.  66 Pa. C.S. §501(a).  The Commission previously delegated its authority with regard to enforcement of its motor carrier regulations to the Bureau of Transportation and Safety (BTS) with the Law Bureau acting as attorney for BTS.  Delegation of Prosecutory Authority to Bureaus with Enforcement Responsibilities, Docket No. M-00940593 (Order entered September 2, 1994).  The Commission delegated this authority in response to the decision in Lyness v State Board of Medicine, 605 A.2d 1204 (Pa. 1992) which prohibited the comingling of prosecutory and adjudicatory functions by Commonwealth agency decision makers.  Subsequently, pursuant to Act 129 of 2008, the Commission was reorganized and the Commission delegated its authority with regard to enforcement of its motor carrier regulations and assessments to I&E.  Implementation of Act 129 of 2008; Organization of Bureaus and Offices, Docket No. M-2008-2071852 (Order entered August 11, 2011).
Usually, as the participant seeking an order of the Commission, I&E would bear the burden of proof, pursuant to the provisions of 66 Pa.C. S. §332(a).  However, in this case, Ultimate has the burden of proving that it complied with the Commission’s orders and regulations and the Public Utility Code.  McQuaide v. Pennsylvania Pub. Util. Comm’n, 629 A.2d 272 (Pa. Cmwlth. 1993).  Section 315(b) of the Public Utility Code, 66 Pa. C.S. §315(b), provides that in a case involving an alleged violation of a determination or order of the Commission by a public utility, the burden of proof shall be upon the public utility to show that it has complied with the determination or order of the Commission.
At the time the alleged violations occurred, the Commission had authorized Ultimate to operate as a paratransit common carrier.  As a common carrier that holds out or undertakes the transportation of persons within the Commonwealth of Pennsylvania, Ultimate was at the time of the alleged violations, a public utility.  66 Pa. C.S. §102.


The degree of proof that Ultimate must meet to establish its case before the Commission is preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992).  The phrase “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se‑Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).
The I&E complaint filed in this case charges that Ultimate violated the Public Utility Code by 1) failing to pay its revised assessment for the 2010-2011 fiscal year, in the amount of $2,918.00, violating 66 Pa. C.S. §510(c); 2) failing to file an assessment report to show its 2010 calendar year revenues, violating 66 Pa. C.S. §510(b); and 3) failing to pay its assessment for the 2011-2012 fiscal year in the amount of $6,759.00, violating 66 Pa. C.S. §510(c).
In support of its allegations, I&E presented the testimony of Susan Daub, an accountant with I&E since September 2012.  Ms. Daub testified that she had been previously employed in the Commission’s Fiscal Office as an accountant from June 2008 to September 2012.  N.T. 11.  Ms. Daub first testified that Ultimate failed to pay its revised assessment for the 2010-2011 fiscal year, in the amount of $2,918.00.
Ms. Daub stated that the Fiscal Office maintained the Commission’s assessment records as part of its responsibilities.  N.T. 11-14.  Ms. Daub indicated that she was responsible for preparing assessment records while she worked in the Fiscal Office.  N.T. 15.
Ms. Daub presented I&E Exhibit 1, a 2009 assessment report filed by Ultimate and signed by Eva Thornton.  N.T. 11-16.  The report shows initially that Ultimate had gross intrastate operating revenue of $433,968.00.  N.T. 17, 20, I&E Exhibit 1.
Based on the 2009 assessment report filed by Ultimate, Ms. Daub testified that the Fiscal Office sent an assessment invoice for the fiscal year July 1, 2010-June 30, 2011 to Ultimate.  N.T. 17, I&E Exhibit 2.  The invoice was in the amount of $5,757.00.  N.T. 17-18, 21, I&E Exhibit 2.
Attached to the assessment invoice for fiscal year July 1, 2010-June 30, 2011 was a notice of assessment explaining how the Commission had calculated the assessment and explaining how Ultimate could challenge the assessment.  N.T. 1819, I&E Exhibit 3.  According to Ms. Daub, Ultimate filed an objection to the assessment with Commission, claiming that a portion of its previously reported revenue was exempt from assessment.  N.T. 21-22.
Ms. Daub indicated that Ultimate’s assessment objection was assigned to the Commission’s Law Bureau, in accordance with the Commission procedure that existed at that time.  N.T. 22.  Ms. Daub asserted that the Law Bureau subsequently determined that a portion of Ultimate’s previously reported revenue was exempt from assessment.  N.T. 22.
As a result of the Law Bureau’s determination, the Fiscal Office recalculated Ultimate’s assessment for the July 1, 2010-June 30, 2011 fiscal year by crediting Ultimate’s account $2,839.00.  N.T. 22-23, I&E Exhibit 4.  Based on this credit to Ultimate’s account, the Fiscal Office issued a revised invoice to Ultimate in the amount of $2,918.00.  N.T. 24.  Ms. Daub testified that as of the date of the hearing, Ultimate had not paid the invoice for the July 1, 2010-June 30, 2011 assessment.  N.T. 25.
Ms. Daub next testified regarding Ultimate’s failure to file an assessment report showing its 2010 calendar year revenues.  According to Ms. Daub, Ultimate failed to file an assessment report with the Commission showing its 2010 calendar year revenues.  N.T. 26.  As a result, the Fiscal Office had to estimate Ultimate’s 2010 calendar year revenue.  N.T. 26.
Finally, Ms. Daub testified regarding Ultimate’s failure to pay its assessment for the July 1, 2011-June 30, 2012 fiscal year in the amount of $6,759.00.  Based on its estimate of Ultimate’s 2010 calendar year revenue, the Fiscal Office sent an assessment invoice for the fiscal year July 1, 2011-June 30, 2012 to Ultimate.  I&E Exhibit 5.  The invoice was in the amount of $6,759.00.  I&E Exhibit 5.
Attached to the assessment invoice for fiscal year July 1, 2011-June 30, 2012 was a notice of assessment explaining how the Commission had calculated the assessment and explaining how Ultimate could challenge the assessment.  N.T. 28, I&E Exhibit 6.  The Commission’s assessment records contain a mail receipt for the assessment invoice for fiscal year July 1, 2011-June 30, 2012, signed and dated September 24, 2011 by Eva Vitale.  N.T. 29-30.  I&E Exhibit 7.  According to Ms. Daub, Ultimate did not file an objection to the assessment with the Commission.  N.T. 31.  Ms. Daub testified that as of the date of the hearing, Ultimate had not paid the invoice for the July 1, 2011-June 30, 2012.  N.T. 31-32.
I&E requests that the Commission direct Ultimate to pay its total outstanding assessments in the amount of $9,677.00.  N.T. 32  In addition, I&E requests that the Commission impose a civil penalty of $1,000.00 on Ultimate for its failure to file its assessment report with the Commission showing its 2010 calendar year revenues and a civil penalty of $1,450.00 or 15% of the total outstanding balance, for its failure to pay the assessments.  N.T. 32.
Based on the evidence presented, I conclude that Ultimate has violated the Public Utility Code by failing to file its assessment report with the Commission showing its 2010 calendar year revenues and by failing to pay its assessment for the July 1, 2010-June 30, 2011 and July 1, 2011-June 30, 2012 fiscal years.  Each utility has an obligation to report its annual revenue to the Commission, pursuant to 66 Pa. C.S. §510(b) and to pay its annual assessment.  Mercury Trucking, Inc. v. Pennsylvania Pub. Util. Comm’n, 55 A.3d 1056 (Pa. 2012).
Having concluded that Ultimate has violated the Public Utility Code and Commission regulations, I will determine the amount of the civil penalty that the Commission should impose using the considerations that the Commission first enunciated in Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C‑00992409 (Order entered March 16, 2000).  In Rosi, the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases.  The Commission also considered these standards when evaluating settlement agreements in slamming cases.  Pennsylvania Public Utility Commission v. PEPCO Energy Services, Docket No. M-00001432 (Order entered November 9, 2000).  Subsequently, the Commission determined that all violations of the Public Utility Code and the Commission’s regulations would be subject to review under the standards set forth in Rosi.  Pennsylvania Pub. Util. Comm’n v. NCIC Operator Serv., Docket No. M-00001440 (Order entered Dec. 21, 2000).
 
The Commission, at 52 Pa. Code §69.1201 has adopted a policy statement setting forth the standards it will consider in evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations based in part on the standards in Rosi.  The standards in 52 Pa. Code §69.1201(c) are set forth below:

(c)
The factors and standards that will be considered by the Commission include the following: 

(1)
Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.
(2)
Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.
(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.
(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
(5)
The number of customers affected and the duration of the violation.
(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.
(7)
Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.
(8)
The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.
(9)
Past Commission decisions in similar situations.
(10)
Other relevant factors.



The first factor addresses whether the conduct at issue was of a serious nature.  Based on the allegations in the complaint and the evidence presented, I conclude that the conduct was not of a serious nature as defined by the Commission’s policy statement.  There is no indication from the allegations in the complaint or evidence presented that Ultimate engaged in willful fraud or misrepresentation.  Based on this consideration, I conclude that Ultimate’s conduct should result in a lesser penalty.


The second factor addresses the consequences of the conduct at issue.  The allegations in the complaint and evidence presented do not indicate any consequences of the violations.  No personal injury or property damage resulted from the violations.  Based on these considerations, I conclude that the lack of any consequences of the conduct at issue should result in a lesser penalty.
The third factor addresses whether the conduct was negligent or intentional.  Here, the allegations in the complaint and evidence presented indicate intentional conduct.  Ultimate was aware of its obligation to report its 2010 revenue since it had done so for the previous year.  In addition, Ultimate was aware from the notices of assessment attached to each of its assessment invoices, that it had an obligation to pay the assessment invoice within thirty days of receipt.  Based on these considerations, I conclude that this intentional conduct should result in a greater penalty.
The fourth factor looks at remedial actions taken by the utility.  There is no evidence that Ultimate has taken any remedial actions.  As of the date of the hearing Ultimate had not paid its assessments.  Based on these considerations, I conclude that Ultimate’s failure to take any remedial measures should result in a greater penalty.

The fifth factor addresses the number of customers affected and the duration of the violation.  The allegations in the complaint and evidence presented indicate no customers were affected.  The allegations in the complaint indicate that the violations are ongoing since Ultimate had not paid its assessments as of the date of the hearing.  Based on these considerations, I conclude that the fact that no customers were affected is outweighed by the ongoing nature of the violations and should result in a greater penalty.

The sixth standard looks at the compliance history of the regulated entity.  As a general proposition neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 requires public utilities to provide reasonable and adequate, not perfect service.  Since the Public Utility Code does not require perfect service it seems logical that it cannot require perfect compliance.  I&E did not present any evidence of Ultimate’s compliance history.  In the absence of any information regarding Ultimate’s compliance history, I will not consider this factor.


The seventh standard asks whether the regulated entity cooperated with the Commission.  The allegations in the complaint and the evidence presented indicate that Ultimate failed to cooperate with the Commission by failing to pay its assessments.  Based on these considerations, I conclude that Ultimate’s failure to cooperate should result in a greater penalty.


The eighth standard requires that the amount of the civil penalty is enough to deter future violations.  Given the circumstances of this proceeding, I conclude that a civil penalty larger than that requested by I&E is not necessary to deter future violations.



The ninth standard looks at past Commission decisions in similar situations.  In a recent decision, Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement v. Beverly A. Hall and Rich Lengel t/a Lemirage Limousine, Docket No. C-2012-2315797 (Order entered January 24, 2013), the Commission directed a limousine carrier to pay its outstanding assessment balance of $1,461.00 and a civil penalty of $215.00 or approximately 15% of the outstanding assessment balance.  This is consistent with the civil penalty requested by I&E in this proceeding.


The tenth standard looks at other relevant factors.  I do not find any other relevant factors that the Commission should consider in this proceeding.



Based on a review of the standards set forth above, I conclude that the civil penalty in the amount of $2,450.00, requested by I&E, is appropriate for the violations set forth in the complaint.  In addition, I will direct that Ultimate pay its total outstanding assessment in the amount of $9,677.00.  The total amount due from Ultimate is $12,127.00.



In addition, if Ultimate fails to pay the assessments and civil penalties within twenty days, I will direct that Ultimate’s certificate of public convenience be cancelled, that its automobile registrations be certified to the Pennsylvania Department of Transportation for suspension or revocation and that the matter be referred to the Pennsylvania Office of Attorney General for appropriate action.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.



2.
The Commission has the power, and the duty, to enforce the requirements of the Public Utility Code.


3.
Pursuant to 66 Pa. C.S. §315(b), the burden of proof in this proceeding is on Ultimate.



4.
The degree of proof required to establish a case before the Commission is a preponderance of the evidence.



5.
Preponderance of the evidence means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.



6.
As the holder of a Commission-issued certificate of public convenience, Ultimate has a duty to comply with Commission orders and regulations.  66 Pa. C.S. §501(c).


7.
The Commission may impose a civil penalty of up to $1,000.00 for each separate violation of the Public Utility Code.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by the Bureau of Investigation and Enforcement of the Pennsylvania Public Utility Commission against Ultimate Medical Services, Inc. at C‑2012‑2310173 is sustained.



2.
That Ultimate Medical Services, Inc. shall pay a civil penalty of Two Thousand Four Hundred Fifty Dollars ($2,450.00) for the violations set forth in the Bureau of Investigation and Enforcement’s complaint, as provided for in the Public Utility Code, 66 Pa. C.S. §3301, as well as its outstanding assessments in the amount of Nine Thousand Six Hundred Seventy-Seven Dollars ($9,677.00) for a total of Twelve Thousand One Hundred Twenty-Seven Dollars ($12,127.00) by certified check or money order, within twenty (20) days after service of the Commission’s order, forwarded and made payable to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265



3.
That Ultimate Medical Services, Inc. cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s regulations.



4.
That if Ultimate Medical Services, Inc. fails to pay the amount set forth in Ordering Paragraph 2 above within twenty days of the entry of a final Commission Order, that: 

a.
Ultimate Medical Services, Inc.’s certificate of public convenience at Docket No. A-00123113, shall be cancelled without further action by the Pennsylvania Public Utility Commission;

b. 
A copy of a final Commission order shall be served on the Pennsylvania Department of Transportation, pursuant to 75 Pa. C.S. §§1301-1379, requesting that the Pennsylvania Department of Transportation put an administrative hold on Ultimate Medical Services, Inc.’s vehicle registrations.  Ultimate Medical Services, Inc. will not be able to register any new vehicles or renew any existing vehicle registrations until all past dues assessments are paid, all past due civil penalties are paid, all insurance filings are up to date, and it holds an active certificate of public convenience issued by this Commission; and

c.
This matter be referred to the Pennsylvania Office of Attorney General for appropriate action.


5.
That after Ultimate Medical Services, Inc. pays the amounts set forth in Ordering Paragraph 2 above, the record at Docket No. C‑2012-2310173 shall be marked closed.

Date:  January 30, 2013 
___________/s/___________________








David A. Salapa








Administrative Law Judge

PAGE  
10

