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HISTORY OF THE PROCEEDING
On or about July 13, 2012, Shirley A. Thomas (“Complainant”) filed a formal complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant complained about a past due balance in excess of $5,000.00, which accrued at 178 Midway Avenue, Lansdowne, Pennsylvania, (“previous service address”) a residence that she lived in from June 10, 1999 to August 30, 2007.  Complainant is disputing this balance past due.   
Complainant lived with her son at his home for four years, from 2007 to 2011.  Complainant’s son passed away in July 2011.  Complainant rented an apartment and applied for electric service from PECO in September 2011.  When Complainant received her electric service bill from PECO in November 2011, the bill had an outstanding balance due in excess of $5,000.00.  Subsequent to this bill, Complainant received a termination notice, but Complainant got a medical certification for a 30 day extension of electric service.
On November 17, 2011, Complainant filed an informal complaint at Case No. 2913093 with the Commission’s Bureau of Consumer Services (“BCS”).  On November 22, 2011, the BCS issued a decision that the Complainant was responsible for an outstanding balance due in the amount of $5,520.18.  BCS directed a payment arrangement of $485.00 per month, which is the monthly total of $24.00 budget billing and $461.00 toward arrears.  The Company required a $50.00 security deposit.  The payment arrangement was to begin in January 2012.

Complainant filed another informal complaint with BCS on June 22, 2012, at Case No. 2986020, requesting a reasonable payment arrangement.  A BCS decision was issued on June 28, 2012, reciting the decision at Case No. 2913093 as solution for the dispute.  The BCS decision noted that the customer did not dispute the balance from the previous address at 178 Midway Avenue, Lansdowne, Pennsylvania that was transferred to the current service address in August 2011.    
Complainant requests the Commission to provide a reasonable payment arrangement that is affordable to her.  Complainant notes that she has plans to retire shortly and will not be able to sustain the current payment arrangement.  
On August 6, 2012, PECO filed an Answer and New Matter to the Complaint.  PECO stated that by statute at 66 Pa.C.S. § 1405(d),
 Complainant is not entitled to another payment agreement because she has defaulted on a previous payment agreement with the Commission.  In addition, Complainant did not demonstrate a change in income.  PECO contended that Complainant is responsible for the balance she incurred at 178 Midway Avenue, Lansdowne, Pennsylvania.  PECO also emphasized that in the BCS Case No. 2913093 informal complaint Complainant failed to dispute the transferred balance from her previous service address or raise it as an issue in the informal complaint.  As a result, BCS Case No. 29313093, found Complainant responsible for the transferred balance from 178 Midway Avenue, Lansdowne, Pennsylvania.  PECO contended that Complainant cannot now dispute the charges from the previous address because the statute of limitation has tolled on these charges which were incurred from 1999 through 2007.  

In New Matter PECO reiterated that the Complainant was issued a payment agreement in the BCS Decision for Case No. 2913093 for a balance of $5,520.18, requiring a monthly payment of $461.00 towards the arrears and a budget payment for current billing of $24.00.  Complainant defaulted on this agreement.  Complainant has not demonstrated a decrease in income.  Rather, Complainant reported an increase in income from October 2011 to July 2012 and her income is more than 200% of the federal poverty level.  PECO contended that Complainant is not entitled to a Commission ordered payment agreement pursuant to 66 Pa.C.S. § 1405(d), see supra at 2, footnote 2.

PECO requested that the Commission dismiss the Complaint.

On September 1, 2012, a Hearing Notice was sent scheduling an Initial Hearing on Wednesday, October 3, 2012, at 10:00 a.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  
By Prehearing Order dated September 6, 2012, the undersigned ALJ gave direction as to the proper procedure for this matter.    


On October 3, 2012, the Evidentiary Hearing convened as scheduled.  Complainant was present and represented herself.  Ms. Shawane Lee, Esquire was present as counsel for PECO accompanied by one witness, Charles Thomas.  Complainant did not tender any exhibits for submission into the record.  Respondent tendered the following twelve (12) exhibits:

(1) PECO Exhibit 1, account statement for previous address, uncollected debt from June 1999 to September 2007;

(2) PECO Exhibit 1A, bill issued September 10, 2007 for previous service address;

(3) PECO Exhibit 2, account statement for 5731 Chestnut Street, 2nd Floor, Philadelphia, Pennsylvania; 

(4) PECO Exhibit 3, correspondence from customer relation regarding dispute balance from previous service address;

(5) PECO Exhibit 4, Complainant dispute history;

(6) PECO Exhibit 5, Collection history at current service address of Complainant;

(7) PECO Exhibit 6, Payment agreement history of Complainant;

(8) PECO Exhibit 7, Complainant financial history;

(9) PECO Exhibit 8, Report of BCS Case No. 2913093;

(10) PECO Exhibit 9, Decision of BCS Case No. 2913093; 
(11) PECO Exhibit 10, Report of BCS Case No. 2986020; and
(12) PECO Exhibit 11, Decision of BCS Case No. 2986020. 
All of the PECO exhibits were admitted into the record without any objection from the Complainant.  The hearing resulted in 65 pages of testimony in transcript.  The record closed on November 2, 2012.  This matter is now ripe for decision.

FINDINGS OF FACT

1. Complainant, Shirley Thomas, resides at 5731 Chestnut Street, 2nd Floor, Philadelphia, Pennsylvania (“current service address”) and received electric service at this address from PECO.  Tr. 6.  
2. Complainant lived at 178 Midway Avenue, Lansdowne, Pennsylvania, (“previous service address”) from 1999 to 2007.  Tr. 6-7.
3. Complainant had electric appliances such as a refrigerator, washer and dryer and stove at the previous service address.  Complainant had gas heat and a gas water heater at the previous service address.  Tr. 7.

4. Complainant’s husband passed away about eight months after moving into the previous service address.  Complainant lived at the previous service address with her husband and her son lived there “off and on”.  Tr. 8, 29.

5. Complainant moved to her son’s house, 5902 Christian Street, Philadelphia, Pennsylvania in 2007.  The PECO electric service was in Complainant’s son’s name at this address.  Tr. 9.

6. Complainant’s son passed away and she moved out of his house in July 2011.  Tr. 9-10.

7. Complainant moved in the current service address and initiated electric service with PECO in September 2011.  Tr. 10.

8. Complainant was surprised at the amount due on her November 2011 PECO bill.  The bill was in excess of $4,000.00.  Tr. 11.

9. Complainant inquired into an explanation for the high balance due from PECO and was told the high amount was attributed to electric and gas services at the previous service address that were not paid.  Complainant does not dispute that she owes for electric and gas services at the previous address.  Tr. 12, 16.

10. Complainant disputes the amount allegedly owed as too high.  Complainant requested a payment arrangement and was told she was not eligible for a payment arrangement because she had defaulted on previous arrangements.  Tr. 12, 16.

11. Complainant admitted she had a payment arrangement while residing at the previous service address.  Tr. 12.

12. Complainant stated that she has not had a change in income recently.  Tr. 13.

13. Complainant’s net income biweekly is $958.00, which is $1,916.00 monthly ($958.00/biweekly x 2 biweeks/month = $1,916.00/month).  Tr. 14.

14. Complainant stated she cannot pay more than a total of $200.00 per month for electric service.  Tr. 15.

15. When Complainant left the previous service address, PECO sent a final bill for electric service rendered to Complainant at her son’s address.  Tr. 17 and PECO Exhibit 1A.

16. To the best of Complainant’s recollection her PECO overdue balance was in excess of $4,000.00 when she filed the BCS informal complaint at Case No. 2913093 on November 17, 2011.  Tr. 19-20, PECO Exhibit 8.

17. When Complainant applied for electric service at PECO for her current service address, PECO accepted her deposit and granted her application.  Complainant did not recall being told of an amount owed when she applied for electric service for her current service address.  Tr. 20-21.

18. Complaint filed the BCS informal complaint because she thought the balance due on the November 17, 2011 bill was incorrect.  The amount overdue in the Case No. 2913093 was $5,496.40.  Tr. 21-22, PECO Exhibit 8.

19. Complainant filed a second BCS informal complaint at Case No. 2986020 on June 22, 2012 and the arrears were $5,600.84.  Tr. 23-24, PECO Exhibit 10. Tr. 23-24.

20. Charles Thomas is a regulatory assessor employed by PECO.  A regulatory assessor reviews and responds to both formal and informal complaints PECO customers make to the Commission.  Tr. 33.

21. Complainant owed $5,391.74 from the previous service address.  Complainant received electric and gas service at the previous service address from June 10, 1999 through September 10, 2007.  Tr. 34-36, PECO Exhibit 1.

22. The Company mailed the amount due from the previous address to the Complainant at her son’s address.  The Company would have gotten the mailing address of her son from the Complainant.  Tr. 35-36.  

23. Complainant receives only electric service at her current service address.  Tr. 39.

24. On August 12, 2011, when Complainant called PECO to initiate electric service at her current service address, Complainant was advised of the outstanding balance that had accumulated at her previous service address.  Tr. 41, PECO Exhibit 4.  

25. Complainant was also told that she was not eligible for a payment agreement because she had defaulted on prior agreements.  Complainant disagreed with the balance from the previous service address.  Tr. 41, PECO Exhibit 4.

26. On August 15, 2011, PECO connected service at the current service address and required a $100.00 deposit. Tr. 42.

27. The dispute of the outstanding balance was reviewed by the Company.  The Company determined that the balance due was accurate and the Complainant was responsible for the amount due.  Tr. 44, PECO Exhibit 4.
28. On September 2, 2011, PECO transferred the amount of $5,391.74 from her previous service address to the account for her current service address.  Tr. 39-40, PECO Exhibit 2.

29. On September 8, 2011, a Company representative called the Complainant and left a message that the balance was transferred to her account at the current service address.  Tr. 44, PECO Exhibit 4.

30. On September 9, 2011, a Company representative made another phone call to the Complainant to verify that the disputed amount was confirmed and transferred to her account for her current service address.  Tr. 44, PECO Exhibit 4.

31. On September 12, 2011, the Company sent a written utility report to the Complainant confirming that the disputed balance was transferred to her account for her current service address because the Complainant had not responded to the multiple messages left by the Company regarding the dispute.  Tr. 44-45, PECO Exhibit 3.

32. Complainant has made just two payments on her current service address account.  One payment of $50.00 on August 25, 2011, toward half of the deposit and the other payment of $50.00 on November 10, 2011.  Complainant did not make any payments in 2012.  Tr. 46, PECO Exhibit 2.

33. BCS decided Case No. 2313093 by granting a payment agreement.  The payment agreement was to begin on December 15, 2011.  The outstanding balance was $5,496.40.  The terms of the payment agreement were $24.00 budget bill per month plus $461.00 per month toward the arrears for a sum total of $485.00 monthly.  The payment agreement terms were to be paid over 12 months.  Tr. 47-48, 54 PECO Exhibit 9.

34. Complainant defaulted on the BCS Case No. 2913093 payment agreement on January 11, 2012.  Tr. 49, PECO Exhibit 2.

35. On April 4, 2012, PECO issued a 10-day notice for termination on a past due balance of $5,474.48.  PECO issued the 72-hour notice on April 11, 2012.  Tr. 49-50, PECO Exhibit 5.

36. On April 12, 2012, Complainant called regarding her account and was told she could reinstate her PUC payment agreement with a payment of $1,963.00 or she must pay $5,498.48 by April 22, 2012, to avoid termination of electric service.  Tr. 50.

37. No payments were received from the Complainant.  PECO terminated electric service at the current service address on April 26, 2012.  Tr. 50.

38. On May 7, 2012, PECO received a completed medical certificate.  A 30-day medical extension was placed on the Complainant’s account.  Electric service was restored at the current service address on May 8, 2012.  Tr. 50.

39. The medical extension expired on June 6, 2012.  PECO sent a 10-day notice of termination on a past due balance of $5,600.84.  Tr. 50.

40. On June 13, 2012, PECO issued a 72-hour notice.  Tr. 50.

41. On June 15, 2012, Complainant was given an oral utility report to pay $5,750.93 by June 25, 2012, to avoid termination of electric service at the current service address.  Tr. 50.

42. On June 22, 2012, Complainant filed an informal complaint with BCS at Case No. 2986020.  The balance at the time of this informal complaint was $6,054.23 and it was removed from collection because of the complaint.  BCS dismissed the informal complaint on June 28, 2012.  Tr. 50-51, PECO Exhibit 10.

43. On July 15, 2012, PECO sent a 10-day termination notice for the past due balance of $5,711.50.  On July 17, 2012, PECO satisfied the requirements for a 72-hour notice at the current service address.  Tr. 51.

44. On July 23, 2012, Complainant was given an oral utility report on her account to pay $5,817.97 by August 2, 2012, to avoid termination of electric service at her current service address.  Tr. 51.

45. On July 31, 2012, PECO received a completed medical certificate and processed a second 30-day medical extension regarding the Complainant.  Tr. 51.

46. On August 2, 2012, PECO was informed that the Complainant filed the instant Complaint.  PECO removed the overdue balance in the amount of $6,045.23 from collections until the dispute is resolved or the Commission issues an Order regarding the dispute.  Tr. 51.

47. Complainant had no prior Company payment agreements.  Complainant had three prior PUC payment agreements.  Complainant had two payment agreements concerning her previous service address:

(a) one agreement for an outstanding balance of $558.73, on February 14, 2002 at BCS Case No. 1051212 which she defaulted; and

(b) the other agreement for an outstanding balance of $1,883.65, on March 8, 2006 at BCS Case No. 2034196 which she defaulted.

The third PUC agreement was concerning her current service address for an outstanding balance of $5,496.40 to begin on December 15, 2011, at BCS Case No. 2313093 which she defaulted.

Tr. 52, PECO Exhibit 6. 

48. Complainant reported a monthly income of $2,561.00 with a household size of one adult when she filed the BCS informal complaint at Case No. 2913093 on November 17, 2011.  Tr. 53, PECO Exhibit 7.

49. On May 1, 2012, (between service termination and restoration of service), Complainant reported a monthly income of $2,100.00 with a household size of one adult.  Tr. 53, PECO Exhibit 7.

50. On June 22, 2012, when Complainant filed the BCS informal complaint at Case No. 2986020 she advised the PUC her monthly income was $2,692.00 with a household size of one adult.  Tr. 53, PECO Exhibit 7.

51. On July 23, 2012, Complainant informed PECO that her monthly income was $2,143.70 to determine if she was eligible for a payment agreement.  Tr. 53-54, PECO Exhibit 7.

52. Case No. 2986020 was decided by BCS on June 28, 2012.  BCS sent a letter to the Complainant that in the prior BCS Case No. 2913093, the Complainant did not dispute the past due balance of $5,391.74 from the previous service address that was transferred to the current service address.  Complainant was told she may file a formal complaint.  It was noted that the prior payment agreement was not satisfied.  Tr. 57, PECO Exhibit 11.

53. The current balance is $6,172.94 which was from the bill issued September 14, 2012, and due on or before October 9, 2012.  Tr. 57-58, PECO Exhibit 2.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.


To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
  

Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).
Accuracy of outstanding amount due at previous service address

Complainant disputes the amount owed at the previous service address.  Complainant does not dispute that she is responsible for service at the previous service address.  Complainant does not dispute that she lived at the previous service address.  Complainant does not dispute the amount billed for usage at her current service address.  However, Complainant failed to provide any evidence that the amount of $5,391.74 allegedly owed for PECO electric and gas services at the previous service address is inaccurate.  Complainant’s testimony is that she simply does not remember electric and gas usage at the previous address being that high an amount.  
PECO provided evidence of the final bill at the previous address in the amount of $5,391.74.  PECO Exhibit 1.  It is true that the amount billed without the late payment fees was not more than $5,000.00, which corroborates the belief of the Complainant regarding the amount owed.  However, with the addition of the late payment fees, which PECO is permitted to charge by its current tariff, the amount owed is in excess of $5,000.00.  PECO provided evidence of a report sent to the Complainant when she was living with her son that states the balance due on her previous service address was $5,391.74.  PECO Exhibit 3.  PECO provided customer contact information regarding the final bill at the previous service address and the customer requesting service at the current service address with PECO responding that the outstanding balance at the previous service address is due.  PECO Exhibit 4.    

I find the record testimony of the PECO witness, Charles Thomas, credible.  PECO provided substantial evidence that the outstanding balance due for electric service at the previous service address is accurate.  The record evidence supports that the outstanding balance due in the amount of $5,391.74 for electric and gas service at the previous service address is accurate.  
Complainant simply failed to support the allegation that the outstanding balance was in error.  The Complaint regarding the accuracy of the billed charges to the Complainant for electric and gas services by PECO for usage at her previous service address must fail for lack of supportive evidence.
Request for reasonable payment agreement



Complainant requested as relief for her Complaint, “I am asking for a ‘reasonable’ payment plan that I can handle until.  Right now I cannot pay the monthly charges that PECO is asking knowing that if I retire in a few months I definitely will not be able to keep up with the payments.”  Complaint at 8, ¶ 5 (emphasis in original).  



Pursuant to 66 Pa.C.S. § 1405(d), supra at 2, footnote 2, if Complainant does not have a change in income and has defaulted on a previous payment agreement, the Commission cannot establish or order a payment agreement.  Complainant does not dispute that she defaulted on a previous payment agreement.  Tr.  12.  PECO has provided substantial evidence that Complainant has defaulted on three payment agreements.  PECO Exhibit 6.  The Complainant failed to dispute or otherwise rebut the record evidence of three payment agreements that she had regarding PECO service.



It is evident that Complainant has defaulted on a previous payment agreement.



Pursuant to 66 Pa.C.S. § 1403,
“Change in income.” A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.”     

PECO provided evidence of the following as income of the Complainant:

	Date
	Reported Monthly Income
	Household Size
	Federal Poverty Level%

	02/02/06
	$1,386.00
	One adult
	173%

	02/15/06
	$1,799.00
	One adult
	168%


	10/03/11
	$2,100.00
	One adult
	231%

	10/17/11 (per BCS 2913093)
	$2,561.00
	One adult
	282%

	05/01/12
	$2,100.00
	One adult
	225%

	06/22/12 (per BCS 2986020)
	$2,692.00
	One adult
	289%

	07/23/12
	$2,143.70
	One adult
	230%


PECO Exhibit 7.  
The Complainant testified that she had not had a change in income recently.  Tr. 13.  Complainant testified that her monthly net income is $1,916.00.  Tr. 14.  This monthly net income is greater than 200% of the Federal poverty level.
  Complainant stated that she is trying to retire in 2013.  Tr. 13.  It is not known if the Complainant will definitely retire in 2013.  It is not known, nor is there record testimony of what her income would be after Complainant retires.  In any event, Complainant has not yet retired.  No change in income is a 20% decrease from previously reported income.
  The record does not support that the Complainant has had an income change that fits the statutory income change pursuant to Section 1403 of the Public Utility Code.  Consequently, in compliance with Section 1405(d) of the Public Utility Code, the Commission may not provide a payment agreement to the Complainant.  66 Pa.C.S. § 1405(d).  

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. Complainant failed to sustain her burden of proof regarding the billed charges for electric and gas service at her previous service address which was the only matter in dispute.
5. Complainant failed to sustain her burden to show the Commission could direct a reasonable payment arrangement.  66 Pa.C.S.§§ 1403, 1405(d). 
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal complaint filed by Shirley Thomas against PECO Energy Company at Docket No. C-2012-2317175 is denied.

2. That the Secretary’s Bureau shall mark the matter at Docket No. C-2012-2317175 closed.

Date: January 31, 2013


















Angela T. Jones









Administrative Law Judge
� 	It is noted that the Complainant suggested that the payment arrangement required about a $2,000.00 deposit and a monthly payment of $473.  Those were the terms of a payment arrangement suggested by the Company.  The BCS payment arrangement terms required a $50.00 security deposit and a $485.00 monthly payment.


� 	66 Pa.C.S. § 1405(d) states, “Number of payment agreements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.”


� 	PECO witness, Mr. Thomas, stated that the payment toward the arrears, was modified to $444.94 instead of $461.00 to spread the payments over the 12 month period.  Tr. 48.


� 	The Federal poverty level for 2012 for a household of 1 is $1,862 per month.  Federal Register, Vol. 77, No. 17, January 26, 2012, pp. 4034- 4035.


� 	Even the change from $2,143.70 to $1,916.00 is just over a 10% change.  However, if this were a realized change in income, it contradicts the testimony of the Complainant that she did not have a change in income recently.  It is plausible that the former number represents Complainant’s gross monthly income and the latter number is Complainant’s net monthly income. 
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