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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by the Commission’s Bureau of Investigation and Enforcement (I&E) on October 2, 2012, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones issued herein on September 12, 2012.  Also before the Commission are the Replies to Exceptions filed on October 9, 2012, by Limousine Services Transportation, Inc. (Limousine Services or Respondent).  


		For the reasons set forth herein, we will:  (1) grant I&E’s Exceptions in part, and deny them, in part; (2) reverse the Initial Decision and sustain the Complaint; and (3) decline to impose a civil penalty on the Respondent.   

History of the Proceeding[footnoteRef:1] [1:  For a complete history of the proceedings, please refer to the Initial Decision at 1-5.  ] 


Respondent was issued a Certificate of Public Convenience (Certificate) for limousine authority on August 9, 1992, at Docket No. A-00110190.

[bookmark: CompName2][bookmark: BMtradingAsName2][bookmark: SusDate]On January 13, 2011, the Commission’s Bureau of Transportation and Safety (T&S),[footnoteRef:2] filed a Complaint against Limousine Services for failure to maintain evidence of bodily injury and property damage liability insurance on file with the Commission, in violation of the Code and the Commission’s Regulations.  The Complaint stated that the Respondent’s authority to operate was suspended effective January 1, 2011.  In addition, the Complaint stated that, unless the Respondent caused its insurer to file evidence of insurance, and paid the proposed civil penalty of $500, within twenty days of the date of service of the Complaint, T&S would request that the Commission issue an Order cancelling the Respondent’s Certificate of Public Convenience (Certificate).     [2:  By Order entered August 11, 2011, at Docket No. M-2008-2071852, the Commission reorganized the enforcement function of T&S into the new I&E.  Consequently, for purposes of this proceeding, T&S and I&E refer to the same unit responsible for ensuring compliance with the Public Utility Code (Code), 66 Pa. C.S. 
§§ 101 et seq., and the Commission’s Regulations relative to transportation matters.] 


By Secretarial Letter dated April 12, 2011 (April 2011 Secretarial Letter), the Commission stated that the Respondent had failed to timely answer the Complaint or to pay the civil penalty.  Additionally, noted the Commission, the time to file evidence of insurance with the Commission had elapsed.  The Commission deemed that the allegations of the Complaint were admitted and the Complaint was sustained.  The Commission directed that the proposed civil penalty of $500 be imposed on the Respondent and that its Certificate be cancelled.  

By Letter sent on March 8, 2012, Limousine Services averred that it was insured by Knightbrook Insurance Company (KIC) for the period of January 1, 2011, through December 31, 2011.  The Letter further stated that Limousine Services had received notice from the Commission dated December 29, 2010, and again on January 13, 2011, that there was no evidence of its insurance on file.  Limousine Services checked with its insurance agent on both occasions and was assured that the notice was erroneously issued and that evidence of insurance was filed with the Commission.  KIC supplied Limousine Services with a copy of its National Online Registry with the Commission, as proof that the insurer complied with the notice of the Commission.  

In the Letter, Limousine Services also claimed that it did not receive notice of the civil penalty and the revocation of its Certificate until about February 29, 2012, when its Pennsylvania Department of Transportation (PennDOT) registration renewal was rejected.  Limousine Services requested an opportunity to prove, inter alia, that its Certificate should be restored and that no civil penalty should be imposed on it.  

By Letter filed April 13, 2012, Limousine Services again emphasized that it had not been served with notice of any adjudication by the Commission per the April 2011 Secretarial Letter.  It also requested a hearing on these matters.  

By Opinion and Order entered May 24, 2012 (May 2012 Order), the Commission treated the March 8, 2012 Letter and the April 13, 2012 Letter as Petitions to Modify or Rescind a Final Commission Order.  In the May 2012 Order, the Commission concluded that the Petition should be granted because it presented information not previously considered.  Accordingly, the Commission vacated the April 2011 Secretarial Letter and remanded the proceeding to the Office of Administrative Law Judge (OALJ) for further action as deemed necessary.    

This matter was assigned to ALJ Jones and the hearing was scheduled for July 17, 2012.  The evidentiary hearing convened as scheduled.  Both Limousine Services and I&E were present and represented by counsel.  I&E presented one witness, Mr. Robert J. Bingaman, Supervisor of Motor Carrier Compliance in the Commission’s Bureau of Technical Utility Services (TUS).  Limousine Services presented one witness, Ms. Sheri Landes, Vice-President of Limousine Services.  

I&E presented two Exhibits, both of which were admitted into the record.  Limousine Services presented five Exhibits.  The Parties agreed by stipulation that the Respondent had a valid insurance policy during the period in question concerning this Complaint.  Tr. at 6.  The record consists of sixty-eight pages of testimony and seven Exhibits as well as the formal Complaint at the pertinent dockets, issued on January 13, 2011, and the May 2012 Order.
      
 	In her Initial Decision, issued on September 12, 2012, ALJ Jones recommended, inter alia, that the Complaint be dismissed and that Limousine Services’ Certificate be reinstated, subject to the condition that it files proof of current and valid evidence of insurance with the Commission within thirty days of the date of entry of the Opinion and Order.  I.D. at 21-22.  Exceptions and Replies to Exceptions were filed as above noted.[footnoteRef:3] [3: 	 	We note that the Respondent has now filed evidence of insurance and its authority has been reinstated by Secretarial Letter issued November 28, 2012.   ] 




Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In her Initial Decision, ALJ Jones reached fifty-two Findings of Fact, I.D. at 5-13, and three Conclusions of Law, id. at 21.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standard

The ALJ stated that the burden of proof is on the Respondent, pursuant to Section 315(b) of the Code, to show that it complied with a Commission determination or Order.  I.D. at 13.  The ALJ cited the April 2011 Secretarial Letter and stated “the instant proceeding involves a Commission determination that Respondent has failed to maintain evidence of insurance on file with the PUC.”  I.D. at 13.  We find this was error because the Commission’s May 2012 Order vacated the April 2011 Secretarial Letter.  

Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, I&E is the party seeking relief from the Commission and, therefore, it has the burden of proof.  Se-Ling Hosiery, Inc.  v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In Se-Ling Hosiery, the Pennsylvania Supreme Court held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the slightest degree, than the evidence presented by the opposing party.  Additionally, the Commission must ensure that the decision is supported by substantial evidence in the record.  The Pennsylvania appellate courts have defined substantial evidence to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion; more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent. If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ’s Initial Decision
    
		I&E alleged that Limousine Services violated 66 Pa. C.S. § 512, 52 Pa. Code § 32.2(c) and 52 Pa. Code § 32.11(a), as of January 13, 2011, and also that Limousine Services failed to cause its insurer to file evidence of insurance with the Commission, within twenty days subsequent to January 13, 2011.  I.D. at 14.  Consequently, the ALJ stated that the issue in this case is whether Limousine Services timely filed a valid Form E with the Commission, as required by the Commission’s Regulations, in order to notify the Commission of valid insurance.  Id. at 14.  

The ALJ reviewed the filings on behalf of the Respondent from January 2010 through June 2012.  I.D. at 17-18.  She noted that, during 2010, KIC submitted eight forms on behalf of Limousine Services.  I.D. at 19; PUC Exh. 2.  The ALJ further observed that, of these eight forms, four were accepted by the Commission and four were rejected.  Of the four forms accepted by the Commission, three had the State ID or PUC authority number in the place designated for the USDOT.  I.D. at 19.  The Commission, however, rejected two KIC-submitted forms solely because the PUC authority number was in the field designated as the USDOT, and not in the field designated as the State ID on the forms.  PUC Exh. 2 (submission dates, 2/02/11 and 3/04/11).  These forms were submitted prior to the April 2011 Secretarial Letter, which cancelled Limousine Services’ authority.  I.D. at 19.  The cancellation of the authority of Limousine Services was based on the carrier’s failure to maintain proof of insurance on file with the Commission.

The ALJ observed that 52 Pa. Code § 32.2(g) states, in relevant part, as follows: “[t]he Commission may refuse to accept or may revoke its acceptance of a surety bond, certificate of insurance or other securities or agreements if, in its judgment, the security does not comply with this chapter or fails to provide satisfactory or adequate protection for the public.”  Id.  However, the ALJ also observed that the judgment of I&E must necessarily be consistent.  Otherwise, she continued, some carriers may fortuitously operate being held to a lower standard, while other carriers are prohibited to operate simply because they are held to a higher standard.  Such a scenario, of inconsistency of standards, does not afford adequate protection for the public.  Id.  

Based on her analysis, the ALJ concluded that, in this proceeding, it was inconsistent on the part of I&E to accept forms when the State ID is placed in the field designated for the USDOT, and to also reject forms for the same reason.  Id.  The ALJ also stated as follows:  

Based on the totality of the record evidence, I find that I&E in executing its judgment on the evidence provided by the insurer of [Limousine Services] was inconsistent, which caused I&E to declare that the evidence of insurance provided was not sufficient.  I cannot find that [Limousine Services] violated the Commission regulations and statute in failing to maintain evidence of insurance on file with the Commission based on the inconsistent judgment of I&E.

Id. at 20.

          As noted above, the ALJ recommended that the Complaint be dismissed and that Limousine Services’ Certificate be reinstated, subject to the condition that it files proof of current and valid evidence of insurance with the Commission within thirty days of the date of entry of the Opinion and Order.  I.D. at 21‑22. 
		
Exceptions and Replies

I&E filed three Exceptions.  Its first Exception contends that the ALJ made a technical error in drafting the Initial Decision by attributing the actions and responsibilities of the Commission’s Bureau of Technical Utility Services (TUS) to I&E.  I&E points out that it does not exercise any judgment over processing or evaluating insurance forms.  Instead, it is TUS’ Supervisor of Motor Carrier Compliance who is responsible for performing the duties associated with insurance filings.  Exc. at 2; I.D. at 6.  That individual is also responsible for the supervision of other Commission employees who monitor and review transportation filings.  Id.
		
		In response, Limousine Services avers that I&E’s entire case was based on TUS’s rejection of certain insurance forms, which its insurer had filed with the Commission, and also on the testimony of TUS’s Supervisor with respect to that issue.  R. Exc. at 1.  Limousine Services states that relying on TUS-reviewed forms for the actions the Commission took against it seems to be an exercise in judgment by I&E that those forms accurately reflected whether or not there was current insurance in effect for Limousine Services.  Id.      

In its second Exception, I&E argues that the ALJ erred in finding that the Respondent did not violate the Commission’s Regulations by failing to maintain evidence of insurance on file with the Commission.  I&E avers that the Commission did not act inconsistently in evaluating the forms submitted to it on behalf of the Respondent.  Even if it did, I&E argues, the fact that the Commission did not reject each and every improperly filed form does not grant Limousine Services the ability to continue to file incorrect forms, and also does not relieve it of the responsibility to have a valid Form E on file with the Commission.  I&E notes that the last form accepted by the Commission was a Form K cancelling Respondent’s insurance.  Since a valid Form E was not filed timely, I&E concludes that the Respondent violated the Commission’s Regulations by failing to maintain evidence of insurance on file with the Commission.  Exc. at 2-3. 

In response, Limousine Services quotes from I&E’s Exceptions to the effect that: “[t]he fact that TUS gave Respondent a break on its first, second and third improperly filed forms does not require it to accept every subsequently improperly filed form.”  Exc. at 3.  Limousine Services contends that this argument is an admission of inconsistency on I&E’s part.  R. Exc. at 2.  

In its third Exception, I&E objects to Finding of Fact No. 14, which states:

14.	The Form Ks and Es are filed by the insurer; not the insured.  The forms cannot be filed by the insured.  The insurer receives the communication from the Commission regarding the forms.  The insured does not receive this communication from the Commission.  Tr. 27-28.

I.D. 7-8.  I&E contends that the ultimate responsibility for ensuring that valid insurance is on file with the Commission lies with the carrier.  Exc. at 4 (citing 66 Pa. C.S. § 512, 52 Pa. Code § 32.2(c), 52 Pa. Code § 32.11(a)). 

In response, Limousine Services states that Finding of Fact No. 14 speaks for itself, but it does not state or imply that Limousine Services should be absolved of the responsibility of ensuring that proof of insurance is on file with the Commission.  R. Exc. at 2.

Disposition

The issue in this case is whether Limousine Service violated 66 Pa. C.S. 
§ 512, 52 Pa. Code § 32.2(c) and 52 Pa. Code § 32.11(a), in January, 2011, by failing to maintain evidence of insurance on file with the Commission.[footnoteRef:4]  We find that I&E established a prima facie case.  The last form accepted by the Commission was a Form K, submitted on November 29, 2010, notifying the Commission that the Respondent’s insurance would be cancelled for non-payment, effective January 1, 2011.  A Form E was filed on December 7, 2010, informing the Commission that the premium had been paid and the insurance would be reinstated, but Commission staff rejected this filing and told the insurer to resubmit it, because it was not completed properly.  Another Form E was filed on December 30, 2010, but again Commission staff rejected the filing and told the insurer to resubmit it because it was not completed properly.  I.D. at 18.       [4:  	We agree with I&E that our Regulations make clear that the carrier is ultimately responsible for ensuring that evidence of insurance is on file with the Commission.  Nevertheless, we deny I&E’s Exception No. 3 because that Exception objects to a Finding of Fact that is supported by the record.  ] 


To rebut I&E’s prima facie case, the Respondent introduced evidence to demonstrate that the Commission staff acted inconsistently in accepting/rejecting forms that the insurer did not fill out properly.  We agree with the ALJ that Commission staff should act in a consistent manner, but we disagree with the ALJ that a general pattern of inconsistency by TUS staff[footnoteRef:5] would rebut I&E’s case.  In our view, the focus should be on the incidents that established I&E’s prima facie case:  TUS’s acceptance of the Form K submitted on November 29, 2010, and its rejection of the Form Es filed on December 7, 2010, and December 30, 2010.  In other words, were TUS’s actions in accepting/rejecting these documents arbitrary, capricious, or otherwise erroneous?  Based on our review of the evidence, we see no error in these actions.  We encourage TUS to work with carriers and insurers to obtain compliance with Commission Regulations, but that does not require TUS to overlook errors when they occur.  We find that the Respondent did not rebut I&E’s prima facie case.   [5:  	We agree with I&E that the ALJ incorrectly attributed the actions of TUS to I&E.  Following our reorganization, the review of motor carrier insurance filings is a function of TUS.  Therefore, we grant I&E’s first Exception. ] 


Our finding of a violation does not end our analysis, however.  The Commission has promulgated a Policy Statement at 52 Pa. Code § 69.1201 (Policy Statement) that sets forth ten factors that we may consider in evaluating whether a fine for violating a Commission order, regulation or statute is appropriate.  The Policy Statement sets forth the guidelines we use when determining whether, and to what extent, a civil penalty is warranted.  In the unique circumstances presented in this case, these guidelines indicate that a penalty is not warranted.

The first factor we may consider is whether the conduct at issue is of a serious nature. 52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  In this case, we find that the Respondent’s conduct was not egregious.  The Respondent was insured during the pertinent period, and its insurer timely submitted several Form E’s on behalf of the Respondent, but each filing was rejected because the insurer failed to complete the paperwork correctly.  We note, in particular, the Form E that was submitted on December 30, 2010.  PUC Exhibit 2 indicates that Commission staff rejected this form because the PUC Docket Number was not included on the form, but Commission staff advised the insurer of the proper PUC Docket Number.  Thus, the violation in this case was extremely technical in nature.  We believe it would be inequitable to impose a penalty on the carrier in such a situation.  

The second factor we may consider is whether the resulting consequences of the conduct are of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id.  There is no evidence in the record that would indicate the violation had serious consequences.    

The third factor is whether the conduct at issue is deemed intentional or negligent.  52 Pa. Code § 69.1201(c)(3).  In this case, the conduct must be considered negligent.  The carrier’s insurer submitted the proper paperwork in a timely manner, but filled it out incorrectly.     

The fourth factor we may consider is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  In December 2010 and January 2011, the Respondent was notified by the Commission of the lack of evidence of insurance.  On both occasions, a vice president of the Respondent promptly contacted the insurer to see that the situation was rectified.  Findings of Fact 35, 37 and 40.  The Respondent ultimately changed its insurance carrier.  Finding of Fact 29.  It is also worth noting that the Respondent did not receive the April 2011 Secretarial Letter, finding a violation and revoking the Respondent’s Certificate, until February 2012.  The Respondent promptly ceased operating and began seeking reinstatement.  Finding of Fact 52 and May 2012 Order.  

The fifth factor we may consider is the number of customers affected and the duration of the violation.  52 Pa. Code § 69.1201(c)(5).  No customers were affected.  The Respondent had no evidence of insurance on file with the Commission for more than a year. 

Another factor we may consider is whether the regulated entity cooperated with the Commission’s investigation.  52 Pa. Code § 69.1201(c)(7).  This factor is irrelevant, considering that this was a fully litigated proceeding.

We may also consider the compliance history of the regulated entity which committed the violation.  52 Pa. Code § 69.1201(c)(6).  Our records show no other recent complaints against the Respondent. 

In addition, we may consider the amount of the civil penalty necessary to deter future violations as well as past Commission decisions in similar situations.  52 Pa. Code § 69.1201(c)(8) and (c)(9).  We are not aware of any recent cases in which a carrier was found in violation of the requirement that it maintain evidence of insurance, where the insurer attempted to file the necessary documents, but those documents were rejected because they were filled out improperly.  Under the unique circumstances of this case, we do not believe a civil penalty on the carrier is necessary to deter future violations.    

The tenth factor we may consider is other relevant factors.  52 Pa. Code 
§ 69.1201(c)(10).  We are not aware of any other relevant factors.
In short, applying the ten factors set forth in the Policy Statement, we conclude that a fine for violating a Commission Regulation is not appropriate in this case.

Conclusion

We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision and I&E’s Exceptions, as well as Limousine Services’ Replies to Exceptions.  Premised upon our review of the record evidence, we shall: (1) grant, in part, and deny, in part, I&E’s Exceptions; (2) reverse the ALJ’s Initial Decision; and 
(3) sustain the Complaint, but we will not impose a civil penalty for the violation, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed on October 2, 2012, by the Bureau of Investigation and Enforcement to the Initial Decision of Administrative Law Judge Angela T. Jones, are granted, in part, and denied, in part.

2.	That the Initial Decision of Administrative Law Judge Angela T. Jones, issued on September 12, 2012, herein is reversed, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by the Bureau of Investigation and Enforcement at Docket No. C-2011-2219826, is sustained, but based on the facts of record, we find no civil penalty is warranted. 


		4.	That Docket No. C-2011-2219826 shall be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,



Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  February 14, 2013

ORDER ENTERED:   February 14, 2013
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