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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Miro Kamenik (Complainant), on September 7, 2012, to the Initial Decision (I.D.) of Special Agent Tiffany A. Hunt (Special Agent), issued on August 21, 2012.  Replies to Exceptions were filed by PECO Energy Company (PECO) on September 28, 2012.  For the reasons stated below we shall deny the Exceptions of the Complainant and dismiss the Complaint.
History of the Proceeding

On December 28, 2011, the Complainant filed a Formal Complaint (Complaint) against PECO, alleging an inability to pay his electric and natural gas utility bills.  This case is a timely appeal of an informal Bureau of Consumer Services (BCS) decision (Informal Decision) at BCS Case No. 2902844, issued on November 14, 2011.  Under this Informal Decision, BCS granted the Complainant a six-month payment agreement in which he was to pay a monthly budget bill, plus $2,907, towards his arrearages.  The Complainant requested a more favorable payment arrangement because he contended that it was not possible to comply with the terms of the BCS payment arrangement.
 
On January 26, 2012, PECO filed an Answer to the Complaint (Answer) in which it denied the Complainant’s inability to pay the outstanding balance in accordance with the BCS decision.  PECO requested that the Complaint be dismissed.  PECO noted that the Complainant’s monthly household income is $5,900 for two adults and one child, which is over 300% of the federal poverty level.  Answer at 1.  PECO further reasoned that the Complainant failed to maintain the terms of prior Commission issued payment agreements and therefore, in accordance with 66 Pa. C.S. § 1405(d), no additional agreement should be issued.  Answer at 2.

A telephonic hearing was held on May 14, 2012.  The Complainant appeared pro se and testified on his own behalf.  PECO was represented by counsel and introduced two exhibits into the record.  PECO submitted two late-filed exhibits on May 15, 2012.  With no timely objection filed, the late filed exhibits were admitted into evidence by the Special Agent.

At the hearing, the Special Agent granted the Parties’ request for additional time to pursue settlement in this matter.  However, the Parties were unable to reach a settlement by the agreed upon deadline of June 1, 2012.  The record closed on June 1, 2012.

In the Initial Decision, the Special Agent dismissed the Complaint and ordered the Complainant to follow the terms of the BCS Informal Decision.  I.D. at 8.  As previously noted, the Complainant filed Exceptions on September 7, 2012.  PECO filed Replies to Exceptions on September 28, 2012.

Discussion

This proceeding is a de novo review of the BCS determination of an appropriate payment plan for this account.  52 Pa. Code § 56.403(a).  As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant, as the party seeking relief, must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to PECO.  If the evidence presented by PECO is of co-equal weight, the Complainant has not satisfied its burden of proof.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 Pa. P.U.C. 637 (1982); Mill v. Pa. PUC, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Docket No. Z-8712758 (Order entered April 8, 1988).

We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Therefore, we will consider the merits of the Complainant's Exceptions.

The Special Agent made eleven Findings of Fact and reached four Conclusions of Law.  I.D. at 3-4, 7.  We shall adopt and incorporate herein by reference the Special Agent’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

As noted above, the Complainant seeks a more favorable payment arrangement than what was allotted to him under the BCS Informal Decision.  In addressing the Complaint’s request for a new payment arrangement, the Special Agent pointed to Sections 1403, 1405(b) and (d) of the Code, 66 Pa. C.S. §§ 1403, 1405(b) and (d), which read as follows:

Section 1403 of the Code defines “Payment agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.  

66 Pa. C.S. § 1403 (Definition of “Payment agreement”); I.D. at 5

Section 1405 of the Code regarding payment agreements states the following, in pertinent part:

(b) Length of payment agreements. – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

*	*	*

(d) Number of payment agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment arrangement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405 (b) and (d); I.D. at 5-6
Hence, the Code permits the Commission to grant one payment agreement and dictates the terms of such agreements.  

In her Initial Decision, the Special Agent upheld the BCS findings, noting that there has not been a change in the Complainant’s financial circumstances from the time of the BCS Informal Decision.  The Complainant lives at the Service address with his wife and their teenage child.  While the Complainant has been unemployed since December 2011, he currently receives $1,000 bi-weekly in unemployment compensation.  Additionally, the Complainant’s wife works full time and earns $3,000 bi-weekly.  The Complainant’s current annual household income of $104,000 places his family of three above 300% of the Federal Poverty Level.  Therefore, he remains a Level 4 customer entitled to a payment agreement of six months.  66 Pa C.S. § 1405(b)(4); I.D. at 6-7.

In his Exceptions, the Complainant argues, without any support, that his financial situation is different than what it was at the time of the hearing.  The Complainant alleges that he is not in a position to come up with a large sum of money, and, therefore, proposes a payment arrangement that would allow him to make monthly payments of approximately $600 in accordance with the following terms:

(1)	That he pay his current months’ charges which averages approximately $400 each month;

(2)	That he pay $200 each month towards his past due amounts;

(3)	That the Company exempt him from incurring further late payment fees; and

(4)	That he pay a good faith down payment of $2,000.

In its Replies to Exceptions, PECO notes that instead of challenging any error of law or abuse of discretion as required by 52 Pa. Code § 5.533(b) of the Commission’s Regulations, the Complainant simply states that he disagrees with the Special Agent’s Initial Decision because of his inability to make payments under the terms of the prescribed payment agreement.  R. Exc. at 1-2.  PECO requests that the Commission deny the Exceptions and uphold the Special Agent’s Initial Decision.  R.Exc. at 4.

		Upon our review and consideration of the record and the Complainant’s Exceptions, we are of the opinion that the Complainant has failed to meet his burden of proving his inability to pay his electric or natural gas utility bills or that he is entitled to an alternative payment agreement in lieu of the one prescribed in the BCS Informal Decision.  The alternative payment arrangement set forth in the Complainant’s Exceptions falls well below the amounts he was directed to pay under the BCS Informal Decision.  Further, the Complainant’s proposed alternative payment arrangement does not meet the terms set forth in 66 Pa C.S. § 1405(b)(4) concerning the allowable length of a payment agreement for a customer with a gross monthly household income that exceeds 300% of the Federal poverty level.

In light of the above, we concur with the Special Agent’s analysis and conclusions, as well as her decision to dismiss the Complaint.  The statutory criteria under 66 Pa. C.S. §§ 1403 and 1405(d) prohibit us from establishing a second payment arrangement in this case.  The BCS Informal Decision revealed that the Complainant is a Level 4 customer as defined by 66 Pa. C.S. § 1405(d)(4).  PECO Exhibit 2.  As such, the Complainant shall continue to pay a monthly special budget amount on his electric and natural gas utility bill that is comprised of his monthly budget bill, plus $2,907 towards his arrearages, consistent with the BCS payment arrangement.

Accordingly, we shall deny the Complainant’s Exceptions and adopt the Special Agent’s Initial Decision that dismisses the Complaint for failure by the Complainant to carry his burden of proving that he is unable to pay his electricity and natural gas bills or that he is entitled to an alternative payment agreement.

Conclusion

		Based on the above discussion, we shall deny the Exceptions of Mr. Miro Kamenik and adopt the Special Agent’s Initial Decision consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

		1.	That the Exceptions of Miro Kamenik, filed on September 7, 2012, to the Initial Decision of Special Agent Tiffany A. Hunt are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Special Agent Tiffany A. Hunt, issued August 3, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Miro Kamenik against PECO Energy Company at Docket No. F-2012-2281997 is dismissed, consistent with this Opinion and Order.

		4.	That Miro Kamenik shall make monthly payments consisting of his budget bill plus one-sixth (1/6) of the balance accrued on his account, beginning with the first billing due date following the entry of this Opinion and Order.

		5.	That as long as Miro Kamenik keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate his electric and natural gas utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.

		6.	That, if Miro Kamenik does not keep the payment schedule stated in this Opinion and Order, PECO Energy Company is authorized to terminate his utility service in accordance with the Commission’s statutes or Regulations.

		7.	That the proceeding docketed at F-2012-2281997  be marked closed. 


[bookmark: _GoBack][image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary


(SEAL)


ORDER ADOPTED:  February 14, 2013 

ORDER ENTERED:  February 14, 2013
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