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Ulonda Beaty 								     C-2011-2253209

	v.

PPL Electric Utilities Corporation


OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Ulonda Beaty (Complainant), on September 19, 2012,[footnoteRef:1] to the Initial Decision (I.D.) of Special Agent David A. Alexander (Special Agent), issued August 22, 2012.  PPL Electric Utilities Corporation (PPL) filed Replies to Exceptions on October 1, 2012.  For the reasons stated below, we shall deny the Exceptions and adopt the Special Agent’s Initial Decision. [1: 		By Secretarial Letter dated August 22, 2012, the Commission issued the Initial Decision in this matter.  Exceptions were due within twenty days of that letter (i.e., on or before September 11, 2012).  The cover letter on the Complainant’s Exceptions states that she received the Initial Decision on August 31, 2012.  PPL received the Complainant’s Exceptions and filed Replies to Exceptions.  Because the Complainant is pro se, we waive the twenty day filing requirement so that the Exceptions can be considered.  52 Pa. Code § 1.2(a)(d).] 


History of the Proceeding

On July 14, 2011, the Complainant filed a Formal Complaint (Complaint) against PPL, in which she requested a payment arrangement.

On August 9, 2011, PPL filed an Answer to the Complaint (Answer) in which it denied that it had not provided the Complainant with the most advantageous payment arrangement to which she is entitled.  PPL sought denial of the Complaint.  Answer at 1-2.

A telephone hearing in this matter was held on February 8, 2012, with a rescheduled hearing held on April 20, 2012.  The Complainant appeared, pro se, and testified on her own behalf.  PPL was represented by counsel, presented one witness, and introduced three exhibits which were admitted into the record.  The record closed on May 10, 2012.

In the Initial Decision, issued August 22, 2012, the Special Agent sustained the Complaint to the extent of establishing payment terms, and dismissed the Complaint in all other respects.  I.D. at 12.  As noted, the Complainant filed Exceptions on September 19, 2012.  PPL filed Replies to Exceptions on October 1, 2012.



Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Code or the orders or Regulations of the Commission.  66 Pa. C.S. § 701.

The Special Agent made eight Findings of Fact and reached five Conclusions of Law.  I.D. at 3-4, 12.  We shall adopt and incorporate herein by reference the Special Agent’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 
 
		We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 
(Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

At the initial hearing, held on February 8, 2012, the Complainant raised the issue of high bills.  There was no mention in her Formal Complaint of a high bill dispute.  The Complainant testified that her electric bill was too high, given the size of her apartment, but provided no evidence as to whether the bills were higher in the summer or in the winter.  The Complainant did not testify that her household had experienced any change in the number of occupants living there, nor did she present any evidence that her usage pattern had changed.  She merely stated that she believed that she was a victim of a high billing situation.  In order to properly assess the matter, the hearing was continued to allow PPL to conduct a high bill investigation.  I.D. at 5.

On March 8, 2012, PPL conducted a high bill investigation and forwarded its report to the Special Agent and the Complainant.  The report stated, in relevant portions:

A walk thru cost estimate was completed and it was found that the customer’s furnace fan was in the ON position.  The customer was not using any space heaters.  The cost estimate figure for domestic use was approx. 37 kWh a day or 1110 kWh for a 30 day bill.  The CCR (Customer Contact Representative) amp probed the circuit breaker in the panel box to see how much electricity the customer was using.  The furnace fan breaker was using 4 amps or 480 watts/hour or 11.5 kWh in 24 hours and 345 kWh in a 30 day bill cycle.  The customer’s water heater cycled on while the CCR was amp probing drawing 36 amps or 4.3 kWh per hour.  The amp probing of the furnace breaker was 45 amps or 5.4 kWh an hour.  The maintenance man told the CCR the customer keeps it warm in the apt. and he had to change the fan motor this heating season. The CCR performed a field test on the customer’s meter and the test results were 99.6%.  The CCR informed the customer her high bills issues were the result of the furnace fan being on 24/7 which she stated blows cold air and now may not be running properly and also the water heater may be a part of the problem.  The customer stated that she was satisfied with the CCR’s investigation and was glad the CCR could help her.

As noted above, the Complainant stated that she agreed with PPL’s March 8, 2012 report.  She did not dispute the amount of electricity used, but disputed the amount billed on her electric bill.

The Complainant here alleged a high bill dispute.  Therefore, the Complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places into the record evidence to rebut the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, the Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. P.U.C. 528 (1980).

The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Commonwealth Court held that the Commission’s requirement that the Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate, the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  The Commission may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.  Bennett v Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v PECO Energy Co., Docket No. C-2010-2187197 (Order entered November 15, 2011).  This rule protects the Complainant from dismissal because of her inability to produce direct proof that the meter malfunctioned.

As noted above, the burden of proof always remains with the Complainant and if the utility presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met his burden of proof.  The Commonwealth Court in Milkie emphasized that mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of over billing.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).

In this case, the Special Agent found that the Complainant was unable to support her claim of high billing.  The Special Agent noted that the Complainant presented no evidence that her pattern of usage during the period in question changed from one month to another or from one season to another.  Also, the Complainant just stated that her bill was high but did not present any evidence to demonstrate a high billing.  I.D. at 7‑8. 

The Special Agent also noted, with regard to the meter accuracy tests performed on March 8, 2012, that the meter tested 99.6% accurate, which is within the 2% tolerances permitted by Commission regulations.[footnoteRef:2] [2: 		52 Pa. Code § 57.20.] 


The Special Agent observed that the Complainant’s bills were rendered correctly and that the primary reason for the Complainant’s high bills was the lack of a consistent payment history.  At the time of the hearing, the Complainant’s arrearage was $5,997.11.  PPL Exh. 1A.  The Special Agent concluded that PPL had properly billed the Complainant for service rendered and had credited the Complainant’s account for all payments made.  I.D. at 9.

With regard to the Complainant’s request for a payment arrangement, the Special Agent noted that Section 1405 of the Public Utility Code authorizes the Commission to investigate payment disputes and to establish payment arrangements between a public utility and its customers or applicants within the limits established by Chapter 14.  66 Pa. C.S. § 1405(a).  However, under 66 Pa. C.S. § 1405(c), the Commission does not have the authority to make a payment arrangement for a ratepayer while the customer is a participant of a utility company’s Customer Assistance Program (CAP).  In this case, part of the Complainant’s arrearage occurred when she was a participant of PPL’s OnTrack CAP Program.[footnoteRef:3]  Consequently, the Complainant is not entitled to a payment arrangement for her CAP arrearage.  However, because a portion of her total arrearage is non-CAP related, the Special Agent determined, based on the household income, that the Complainant’s household income level exceeds 150%, but is less than 250% of the federal poverty guidelines.  Accordingly, she is a Level 2 customer.  I.D. at 11. [3: 		66 Pa. C.S. § 1405(c) Customer assistance programs -- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.
] 


Regarding the length of payment agreements, 66 Pa. C.S. § 1405(b) reads in pertinent part as follows:

(b) Length of payment agreements.—The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
[bookmark: I6D4B2E10B14B11DDA4CCC9E3BD839BF9][bookmark: I6D47F9C2B14B11DDA4CCC9E3BD839BF9]
[bookmark: SP;3fed000053a85](1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
[bookmark: I6D4BCA50B14B11DDA4CCC9E3BD839BF9][bookmark: I6D47F9C3B14B11DDA4CCC9E3BD839BF9]
[bookmark: SP;c0ae00006c482](2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level. 
[bookmark: I6D4C8DA0B14B11DDA4CCC9E3BD839BF9][bookmark: I6D47F9C4B14B11DDA4CCC9E3BD839BF9]
[bookmark: SP;d801000002763](3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level. 
[bookmark: I6D4D29E0B14B11DDA4CCC9E3BD839BF9][bookmark: I6D4820D0B14B11DDA4CCC9E3BD839BF9]
[bookmark: SP;6ad60000aeea7](4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

Therefore any payment arrangement established for the Complainant must provide for liquidation of her non-CAP balance within twenty-four months.  
66 Pa. C.S.A. § 1405(b)(2).

		Based on the evidence in the record, the Special Agent dismissed the Complaint, in part, with regards to the high bill, but sustained it to the extent of establishing a payment arrangement.  I.D. at 11.

In her Exceptions, the Complainant introduces new information, not on the record.  The Complainant states that her household circumstances have changed.  She states that she lives alone and that her household income is less than she previously reported.  On the record, her household income was calculated to be $1,975 per month, based on a household size of two individuals.  In her Exceptions, she claims her household income is $1,646.66 per month, based on a household size of one individual.  She requests a sixty-month payment arrangement.  Exc. at 1, 3.

In response, PPL states that the Special Agent correctly established a twenty-four month payment arrangement.  PPL asserts that the changes in the Complainant’s household circumstances occurred after the hearing, and, as such, are not of record.  PPL continues that even if these new facts are considered, the Complainant is not entitled to a more advantageous payment arrangement because, despite the new household income amount she claims, the Complainant is still a Level 2 customer.  
R. Exc. at 1-2.

On review, we find no merit in the Complainant’s Exceptions.  Initially, we note that he Complainant has offered new facts which cannot be considered after the record has been closed.  However, even if we were to consider these new facts, the established payment arrangement would not change[footnoteRef:4].  Accordingly, upon our review and consideration of the record evidence, we shall deny the Complainant’s Exceptions. [4: 	 	Originally, the household consisted of two individuals with an annual income of $23,700.  The 2012 Federal Poverty Level for a household of two (2) individuals is $15,130.  The Complainant’s income is between 150% and 250% of the federal poverty guidelines, therefore she is defined as a Level 2 customer.  In her Exceptions, she claims a household of one individual with an annual income of $19,760.  The 2012 Federal Poverty Level for a household of one (1) individual is $11,170.  Again, the Complainant’s income is between 150% and 250% of the federal poverty guidelines making her a Level 2 customer.] 

Conclusion

		Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the Special Agent’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

		1.	That the Exceptions of Ulonda Beaty, filed on September 19, 2012, to the Initial Decision of Special Agent David A. Alexander are denied.

2.	 That the Initial Decision of Special Agent David A. Alexander, issued August 22, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint of Ulonda Beaty against PPL Electric Utilities Corporation at Docket No. C-2011-2253209, is dismissed, in part, and sustained, in part.

		4.	That within thirty (30) days of the date of entry of this Opinion and Order, PPL Electric Utilities Corporation shall render a bill to Ulonda Beaty for the unpaid balance of her electric service, separated by Customer Assistance Program and non-Customer Assistance Program arrearages.

		5.	That Ulonda Beaty shall pay to PPL Electric Utilities Corporation the amount due for services provided while she was enrolled in the Customer Assistance Program.

		6.	That Ulonda Beaty shall pay PPL Electric Utilities Corporation the amount due for services rendered on a going forward basis as they come due, plus 1/24th of the arrearage incurred while she was not enrolled in the Customer Assistance Program, commencing with the first monthly bill received after entry of this Opinion and Order, and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

7.	That as long as Ulonda Beaty makes payments as directed in this Opinion and Order, PPL Electric Utilities Corporation shall not suspend or terminate her service, except for safety or emergency reasons.

		8.	That if Ulonda Beaty does not keep the payment schedule outlined in this Opinion and Order, PPL Electric Utilities is authorized to suspend or terminate her utility service in accordance to Commission regulations	

		9.	That the proceeding docketed at C-2011-2253209 be marked closed. 
[bookmark: _GoBack][image: ]
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary



(SEAL)


ORDER ADOPTED:  February 14, 2013 

ORDER ENTERED:  February 14, 2013
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