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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Brittany Vohrer (Complainant) filed on November 2, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, which was issued on October 10, 2012, in the above-captioned proceeding.  Replies to Exceptions were filed by PECO Energy Company (PECO) on November 13, 2012.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On April 30, 2012, the Complainant filed a Formal Complaint (Complaint) against PECO, alleging that PECO refused her request to establish electric service in her name at 2 Maise Drive, Linwood, PA, the service address at which the Complainant resides with her grandmother (Carol Vohrer), and her sixteen-year-old brother.  In her Complaint, the Complainant stated that she needed to have electric service established in her name because her grandmother was very ill.  Complaint at 2.  The Complainant averred that PECO continually refused her request because the Complainant’s mother previously established electric service in the Complainant’s name, and that there was an outstanding balance of $1,000.00 associated with that account.  Id. at 2-3.

		The Complainant further indicated that electric service at her current address was in her step-grandfather’s name, but that he no longer resided at that address.  The Complainant alleged that PECO also wants her to be responsible for her step-grandfather’s electric bill, but asserted that this was not her bill because she had resided at the current address for one year, and was a minor at any previous address at which her step-grandfather lived.  Id.  The Complainant requested that she be permitted to have electric service at the current service address established in her name, and that a payment arrangement be set up to allow her to pay the $1,000.00 balance associated with the prior account which the Complainant’s mother allegedly established in the Complainant’s name.  Id.

		On May 22, 2012, PECO filed an Answer in which it denied a number of the material allegations of fact and conclusions of law in the Complaint.  Answer at 1.  In its Answer, PECO asserted that the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) alleging that her application for service was denied, and that she was being charged $1,000 for her mother’s previous accounts.  Id. at 2.  PECO averred that its records reveal that the Complainant established electric service at 15 Plaza Street, Marcus Hook, PA from October 7, 2010, through September 14, 2011.  PECO stated that the Complainant was enrolled in the Customer Assistance Program (CAP) for three adults and three minors, and that there was a final unpaid balance on that account in the amount of $1,000.00, which was charged off on December 19, 2011.  Id.  PECO alleged that on January 30, 2012, the Complainant requested service at 2 Maise Drive, Linwood, PA, and that PECO advised her of the outstanding balance on the account associated with electric service at 15 Plaza Street, Marcus Hook, PA.  According to PECO, the Complainant denied that she had established service in her name, and claimed that her mother had placed the service in the Complainant’s name.  Id.

		PECO stated that in response to requests it made to the Complainant to provide two forms of identification and a valid lease agreement, the Complainant faxed PECO her identification card and a copy of her birth certificate, along with the signature page of a residential lease agreement on February 3, 2012.  Id.  However, PECO asserted that on February 8, 2012, it sent correspondence to the Complainant denying her application for service.  Id. at 3.  According to PECO, it had determined that the lease agreement provided by the Complainant may have been altered.  Furthermore, PECO averred that the owner of the property located at 2 Maise Drive, Linwood, PA confirmed that the current tenant was Enos Curl, and that a lease agreement was not written for the Complainant.  PECO also stated that it had determined that the Complainant appeared on all of Enos Curl’s financial statements since September 23, 2011.  Id.

		PECO further stated that Enos Curl has an account at 2 Maise Drive, Linwood, PA, with an account balance of $9,596.41.  Id.  PECO alleged that Enos Curl has filed several BCS complaints requesting payment agreements, and that he has defaulted on three agreements, including a BCS agreement.  PECO averred that upon information and belief, Enos Curl is the Complainant’s step grandfather.  Id.
		PECO asserted that the Complainant is responsible for the previous balance in the amount of $1,000 associated with electric service at 15 Plaza Street, Marcus Hook, PA, and stated that it sent a written utility report to the Complainant on February 28, 2012, to advise her of her responsibility for this account balance.  Id.  PECO stated that public records indicate that the Complainant resided at that address during the service periods at issue, and that the Complainant had an account opened in her name at that address.  Id.  PECO also contended that, pursuant to Commission Regulations, the Complainant is responsible for a portion of the electric bill at 2 Maise Drive, Linwood, PA, the address at which she currently resides.[footnoteRef:1]  Id. at 3-4. [1: 		Although PECO cites to 52 Pa. Code § 56.35(b)(2) in support of this contention, PECO actually quotes from 52 Pa. Code § 56.35(b)(1) as follows:

Payment of outstanding balance.  A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request.] 


		By Hearing Notice dated June 4, 2012, the Parties were notified of an Initial Hearing scheduled for July 16, 2012.  I.D. at 3.  However, by letter received by the ALJ on June 21, 2012, the Complainant requested that the scheduled Initial Hearing be conducted by telephone because the Complainant had just started a new job and could not obtain time off from her employment.  Id. at 4.

		The Initial Hearing was convened as scheduled, with counsel for PECO present, accompanied by one witness.  Id.  The ALJ stated that the preliminary matter of the request for a telephonic hearing by the Complainant needed to be discussed and turned the Initial Hearing into a Prehearing Conference.  Counsel for PECO stated that she would oppose the request for a telephonic hearing.  However, when the ALJ attempted to contact the Complainant to get the Complainant’s input on her request, the ALJ was greeted by voicemail and never spoke with a live individual.  The ALJ left contact information but was not contacted by the Complainant regarding the July 16, 2012 hearing.  Id.

		On July 17, 2012, the ALJ issued Prehearing Order #2, the purpose of which was to:

(1) document that the Initial Hearing was converted to a Prehearing Conference;

(2) inform the Complainant that communication occurred on July 16, 2012, regarding her formal Complaint; and 

(3) provide procedure for PECO to object to the Complainant’s request for a telephonic hearing.

Id.

		By Notice dated July 18, 2012, the Parties were informed that the Initial Hearing previously scheduled for July 16, 2012, was rescheduled for September 14, 2012.  Id.

		In a letter addressed to the ALJ dated July 18, 2012 (PECO Letter), PECO objected to the Complainant’s request for a telephonic hearing, stating its belief that the Complaint at issue in this proceeding was filed by Carol Vohrer, the grandmother of the Complainant Brittany Vohrer, and not by the Complainant herself.  PECO Letter at 1.  In support of this belief, PECO contended that the instant proceeding is similar to the formal complaint proceeding at Enos Curl v. PECO Energy Co., Docket No. C-2011-2270181 (Opinion and Order entered August 2, 2012) (Curl).  PECO asserted that in comparing the two proceedings, the handwriting is the same in both formal complaints, and the same telephone number was provided.  PECO further noted that it was Carol Vohrer who provided testimony during the telephonic hearing in Curl, and stated its belief that Carol Vohrer intended to provide testimony in the instant proceeding as well.  Id. at 1-4.  PECO concluded that, because there is a credibility issue with regard to who actually filed the Complaint, and given the similarity between the parties in Curl and the instant proceeding, PECO was requesting that the evidentiary hearing be conducted in person.  Id. at 4.

		By Prehearing Order #3 dated July 23, 2012, the ALJ indicated that she did not find the arguments provided by PECO to be persuasive.  Moreover, the ALJ found that the reason provided by the Complainant for requesting a telephonic hearing was plausible, and that the Complainant’s request was reasonable.  Consequently, the objection to the request for a telephonic hearing was overruled, and the hearing was directed to be held telephonically.  I.D. at 5.

		On September 4, 2012, the ALJ received correspondence from the Complainant in which the Complainant stated that she never received a letter regarding the July 16, 2012 hearing.  Id.  As there was no indication that the Complainant’s letter had been sent to opposing counsel or filed with the Commission, the ALJ sent a copy of the letter to opposing counsel and also filed it with the Commission.  Id.

		Under cover of a letter dated September 5, 2012, the ALJ sent both Parties in this proceeding copies of Prehearing Order #3 and the July 18, 2012 Hearing Notice regarding a scheduled hearing on September 14, 2012.  The letter confirmed that the hearing scheduled for September 14, 2012, was to be conducted telephonically.  The letter outlined procedure for any documents to be used at the telephonic hearing and for providing a telephone number where any witness or party to the hearing could be reached if the telephone number was different from that shown on the Hearing Notice.  Id. at 5-6.

		On September 7, 2012, the Complainant called to provide the telephone number at which she could be reached for the telephonic hearing.  The telephone number given was different from that set forth on the July 18, 2012 Hearing Notice.  Id. at 6.

		On September 14, 2012, the telephonic evidentiary hearing was convened as scheduled, with counsel for PECO present, accompanied by one witness.  An additional representative of PECO was also on the telephone to observe the proceeding.  Id.  The ALJ attempted two times to reach the Complainant by telephone at the number most recently provided by the Complainant, but received a message stating that the dialed party was on the phone.  Both times the ALJ left a message to indicate that the hearing was in progress, and provided contact information for the Complainant to use to reach the ALJ.  Id.  The ALJ also attempted to reach the Complainant using a telephone number previously provided by the Complainant, but received a message stating that the number was no longer is service.  Id.

		Counsel for PECO then moved that the Complaint be dismissed with prejudice due to the Complainant’s failure to appear.  Counsel for PECO also restated her belief that it was Carol Vohrer, and not Brittany Vohrer, that filed the instant Complaint.  Id.  The ALJ stated that PECO’s motion would be considered and ruled upon in writing, and adjourned the hearing.  When the evidentiary hearing adjourned, the record closed.  Id.

		By Initial Decision issued October 10, 2012, the ALJ found that the Complainant had sufficient notice of the day, date and time of the scheduled Initial Hearing, and that the Complainant waived her opportunity to participate in the hearing by failing to appear.  Thus, the ALJ concluded that the Complainant failed to carry the burden of proof with regard to her Complaint, and recommended that the Complaint be dismissed with prejudice for failure to prosecute.  Id. at 9-10.

		On November 2, 2012, the Complainant filed Exceptions[footnoteRef:2] to the ALJ’s Initial Decision, but did not serve PECO.  By Secretarial Letter issued on November 5, 2012, the Commission provided a copy of the Complainant’s Exceptions to PECO, and notified PECO that Reply Exceptions must be filed within ten days.  On November 13, 2012, PECO filed timely Replies to the Complainant’s Exceptions. [2: 		We note that the Exceptions were not timely filed.  Since the Initial Decision was issued on October 10, 2012, the Exceptions were due no later than October 30, 2012.  We also note that the format of the Exceptions does not strictly comply with Section 5.533(b) of our Regulations, which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  Nevertheless, and particularly because the Complainant is not represented by legal counsel in this proceeding, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, which mandates that our Regulations be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa. Code § 1.2(a).
] 


Discussion

ALJ Jones made Twelve Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Recommendation

In her Initial Decision, the ALJ noted that administrative agencies, such as this Commission, are required to provide due process to the parties appearing before them, and that this requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  I.D. at 8, citing Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  The ALJ further noted that a notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  I.D. at 8, citing Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).  In this regard, the ALJ pointed out that both a Hearing Notice and a Prehearing Order were mailed, on separate occasions, to the Complainant at the address listed on her Complaint, and that neither document was returned to the Commission by the United States Post Office.  I.D. at 9.  Thus, the ALJ concluded that the Complainant is deemed to have received both the Hearing Notice and the Prehearing Order.  Id.

The ALJ further noted that she sent a letter to the Parties dated September 5, 2012, explaining that the Complainant’s request for a telephonic hearing had been granted, and providing instructions for the Parties to supply the ALJ with a contact telephone number if such number was different from the number appearing on the Hearing Notice.  Id.  The ALJ stated that the Complainant subsequently called on September 7, 2012, to provide a new telephone number where she could be reached.  The ALJ concluded that the fact that the Complainant complied with her instruction to provide a different telephone number is compelling evidence that the Complainant received the September 5, 2012 letter.  Id.
 
The ALJ asserted that once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Id., citing Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Opinion and Order entered October 25, 1993).  According to the ALJ, the record in this proceeding supports a finding that the Complainant had sufficient notice of the day, date and time of the scheduled Initial Hearing, and that the failure of the Complainant to appear at this scheduled hearing is unexcused.  I.D. at 9.  Thus, the ALJ found that the Complainant waived her opportunity to participate in the hearing by failing to appear, and directed that the case be dismissed with prejudice for failure to prosecute.  Id. at 9-10, citing 52 Pa. Code § 5.245(a) and Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.  

Exceptions and Replies

In her Exceptions, the Complainant argues that the ALJ’s ruling was not fair because the Complainant knew nothing about the hearing, and because she could not afford an attorney.  Exc. at 1.  The Complainant contends that she had done all that PECO and the Commission asked of her, and does not know who else to contact to receive electric service.  Id. at 1-2.  The Complainant states that she could prove that prior electric service that was established in her name had been paid, and asserts once again that she is not responsible for the electric bill of Enos Curl, who previously lived at the residence where the Complainant now resides.  Id. at 2.

In its Reply, PECO requests that the Complainant’s Exceptions be dismissed because the Initial Decision properly dismissed the Complaint due to the Complainant’s failure to appear at both the July 16 and September 14, 2012 hearings.  R.Exc. at 1-2.  PECO notes, as did the ALJ, that the requirement of administrative agencies such as the Commission to provide due process to parties appearing before it is satisfied when the parties are provided notice and opportunity to appear and be heard.  Id. at 2-3.  PECO contends that the Commission’s due process requirements were satisfied when hearing notices and other correspondence were mailed to the Complainant, and such items were not returned by the United States Postal Services as undeliverable.  Id. at 3.  PECO states that by her failure to appear at both hearings in this proceeding, “Complainant waived her opportunity to participate in the hearings and cannot now reopen the record without proof that her failure to appear was unavoidable and that the interest of PECO Energy and the public interest will not be prejudiced.”  Id.

PECO also contends that the Complainant’s assertion that she knew nothing about the telephonic hearing is contradicted by documentation she submitted to the ALJ on October 9, 2012.  Quoting from that October 9, 2012 document, PECO noted the following statement by the Complainant:

I am aware I missed my telephone hearing, I am sorry.  My phone was not working because of the rain we had, there is a bad wire outside and I am having that repaired.

Id. at 4.  PECO argues that the Complainant had ample time to request a continuance in this matter, and that she should have notified the Commission of her telephone issues and provided another telephone number at which the ALJ could have reached her.  Id.  Thus, PECO concludes that the Complainant cannot establish that her failure to appear was unavoidable.  Id. 

		Finally, PECO argues that the Complainant cannot establish that a reopening of the proceeding would not prejudice PECO’s or the public’s interests.  PECO asserts that it should not be prejudiced by having to expend an inordinate amount of its resources to prepare for hearings at which the Complainant does not appear, and that the public should not be prejudiced by the Complainant’s “wasteful use of the PUC’s and utility company’s resources.”  Id. at 4-5.  Accordingly, PECO concluded that the ALJ properly dismissed the Complaint with prejudice.  Id. at 5.

Disposition

		We agree with the ALJ and PECO that the record in this proceeding supports a finding that the Complainant had sufficient notice of the day, date and time of the Initial Hearing held on September 14, 2012.  Thus, the requirement that the Complainant be afforded due process in this proceeding by being given the opportunity to appear and be heard has been satisfied, notwithstanding the fact that the Complainant did not participate in the hearing.  As set forth in Section 332(f) of the Public Utility Code:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat, or to recall for further examination of witnesses who were excused, unless the presiding officer shall determine that failure to be represented was unavoidable and that the interests of the other parties and the public would not be prejudiced by permitting such reopening or further examination.

66 Pa. C.S. 332(f).

		By failing to appear at the September 14, 2012 hearing, and by failing to request that the hearing be rescheduled, the Complainant waived her opportunity to appear before the Commission and be heard.  Moreover, as PECO pointed out, the Complainant indicated in subsequent correspondence submitted to the ALJ that she was aware she had missed her telephonic hearing.  Thus, we cannot accept the Complainant’s assertion upon Exception that she knew nothing about the hearing.  Accordingly, we will deny the Complainant’s Exceptions, and will adopt the recommendation of the ALJ that the Complaint be dismissed with prejudice for failure to prosecute.

Conclusion

Consistent with the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Jones, which dismisses the Complaint with prejudice for failure to prosecute; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Brittany Vohrer to the Initial Decision of Administrative Law Judge Angela T. Jones are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Angela T. Jones is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Brittany Vohrer on April 30, 2012, against PECO Energy Company is dismissed with prejudice.

4.	That the record at Docket No. C-2012-2303471 be marked closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: February 14, 2013

ORDER ENTERED:  February 14, 2013
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