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ORDER


BY THE COMMISSION:

[bookmark: _Toc327430222][bookmark: _Toc327438691][bookmark: _Toc327439159]		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition of PECO Energy Company (PECO) for approval of its Revised Default Service Program II, filed on December 11, 2012.  	


I. History of the Proceeding

		On October 12, 2012, the Pennsylvania Public Utility Commission (Commission) entered an Opinion and Order (October 12 Order) in the above-captioned proceeding and Docket No. involving the PECO Energy Company (PECO or Company) Default Service Plan II (DSP II).  In the October 12 Order, the Commission directed PECO to submit new proposals for various aspects of its DSP II.  Specifically, the Commission directed PECO to submit new proposals for the Company’s Retail Market Enhancement (RME) Programs relating to Electric Generation Supplier (EGS) selection, customer assignment and the role of the independent monitor for the Retail Opt-In Program (Opt-In Program) and application and form requirements for the EGSs that participate in the Opt-In Program and Customer Referral Program (Referral Program).  In addition, the Commission directed PECO to submit a revised cost recovery Mechanism for the Opt-In and Referral Programs.  PECO was directed to consult with the other parties and stakeholders and submit the new proposals within sixty days of entry of the October 12 Order.

		PECO convened in-person stakeholder meetings on November 27, 2012, in Hershey, and on December 3, 2012, in Philadelphia.  In addition, PECO held a conference call on December 6, 2012.  On December 11, 2012, PECO submitted its Revised Default Service Plan (Revised Plan) to the Commission.  In its Revised Plan, PECO proposed that other parties and stakeholders submit Comments to the Revised Plan by December 27, 2012, and Reply Comments by January 7, 2013.

		Comments were filed by the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), Dominion Retail, Inc. and Interstate Gas Supply, Inc. (collectively “EGS Parties”), FirstEnergy Solutions Corp. (FES), Retail Energy Supply Association (RESA).  Reply Comments were filed by the OCA, OSBA, EGS Parties, FES, RESA, Philadelphia Area Industrial Energy Users Group (PAIEUG), and PECO Energy Company (PECO).

II. Discussion	             

A. Program Cost Recovery

1. Background
	      
		PECO proposed in its Revised DSP II at Exhibit D, Article 8 a cost recovery method for its Opt-In Program.  In the Company’s proposal, all estimated costs of this Request for Proposal (RFP) incurred by PECO, including the services of the Statistical Expert, and all incremental costs of developing, printing, and mailing the offer package (including return postage) will be used to develop a “Not-to-Exceed Cost per Allocated Customer.”  Each Opt-In Supplier shall be responsible for the product of: (1) the Not-to-Exceed Cost per Allocated Customer or actual cost per allocated customer, whichever is smaller; and (2) the number of Eligible Customers allocated to that Opt-In Supplier.  PECO shall invoice each Opt-In Supplier within thirty days of the Opt-In Supplier receipt of its allocated customer list, with the amount due payable within thirty days of the date of invoice.  If an Opt-In Supplier fails to make the required payment, PECO may reduce the amount due to that Opt-In Supplier from that Opt-In Supplier’s next Purchase of Receivable payment by the Opt-In Program amount due, but not from amounts that are subject to a bona fide POR payment dispute.[footnoteRef:1] [1:  Revised DSP II, Exhibit D, Article 8 Additional Program Provisions, 8.1 RFP Costs.] 


PECO proposes a cost recovery for its Standard Offer Supplier Program (SOP) in Exhibit E, Article 6.1. Article 6.1 states that, all costs associated with implementation of the Standard Offer Supplier Program, including this RFP, will be recovered through a discount on the Purchase of Receivables payment to all suppliers serving residential customers.  Costs include information system implementation costs for website and IVR changes, incremental call center support for the program and other associated administrative costs.

2. OSBA’s Position

The OSBA agrees with PECO’s Revised Plan in that it proposes recovery of RME Program costs solely from the EGSs.  OSBA argues that it would be inequitable to recover RME Program costs from all distribution customers because this would require default service customers to share the cost of retail market enhancements while shopping customers remain exempt from contributing toward the RFP-related costs of default service.  The OSBA also agrees with PECO that the costs of these programs should only be recovered from the EGSs who will benefit from the programs, consistent with the Commission’s directive in the Intermediate Work Plan Final Order (IWPF Order).[footnoteRef:2]  OSBA Comments at 3 and 4.  OSBA further submits that, the relatively low cost (approximately $1.00 per customer assigned) should be recovered solely from participating EGSs.  OSBA asserts that given the de minimus nature of the costs of the program, EGSs cannot reasonably argue that recovering the costs of the Opt-In Program solely from EGSs would discourage participation.  OSBA Reply Comments at 4. [2:  See, Investigation o Pennsylvania’s Retail Electric Market:  Intermediate Work Plan, Final Order at Docket No. I-2011-2237952, entered March 2, 2012.] 


3. OCA’s Position
	
		OCA contends that these costs should be recovered from participating EGSs, as they are the primary beneficiaries of the RME Programs.  OCA Comments at 5.  OCA notes that EGSs have asserted that they are being hampered in their current marketing activities, due, at least in part, to the high acquisition costs of procuring customers on a “one –off” basis and because of the existence of default service.  OCA contends that by providing a mechanism such as the RME Programs, where EGSs could potentially acquire large numbers of customers through streamlined processes, could substantially lower these one-off acquisition costs and allow EGSs to create higher visibility for their products and the retail markets in general.  OCA Reply Comments at 2.  Finally, OCA asserts that the cost recovery mechanism proposed in the Revised Plan properly assigns cost responsibility to the EGSs.  OCA Reply Comments at 6.



4. EGS Parties’ Position
	
		The EGS Parties opine that the RME Programs will provide benefits not only to EGSs, but also to the market and customers more generally, because these programs are designed to create a robust competitive market for electricity supply.  The EGS Parties assert that even if customers do not shop, they benefit from a robust market, and they have the ongoing opportunity to enjoy the benefits of that market.  The EGS Parties argue that some sort of sharing of program costs between suppliers and customers is appropriate and warranted under the circumstances.  EGS Parties Comments at 2.  The EGS Parties strongly oppose PECO’s proposal to recover any RME program costs through a Purchase of Receivables (POR) discount because of the inherently anti-competitive nature of such recovery that would force existing suppliers with larger customer basis to subsidize new entrants.  The EGS Parties declare that if POR recovery is approved, it will simply redistribute funds and customers between suppliers and will not encourage growth in the retail market.  EGS Parties Reply Comments at 3.

5. FES’ Position
	
		FES offers that the Commission’s October 12 Order expressly found a lack of information justifying the use of a POR discount.[footnoteRef:3]  FES continues to assert that: [3:  October 12 Order at 148.] 

· A POR discount will discourage new EGSs from entering the territory or encourage EGSs that currently participate to drop out of the POR program.
· Recovery of costs through an EDC’s POR program violates the fundamental principle that cost recovery should follow cost causation, since the discount in PECO’s POR program was intended to recover the costs of implementing the POR program.
· Use of a POR discount would result in an unfair allocation of costs among EGSs. An EGS may participate in PECO’s POR but not in the Standard Offer Program; such an EGS would pay costs of the Standard Offer Program although it did not participate in it.
· Use of a POR discount will allow suppliers that do their own billing to escape responsibility for costs, because participation in PECO’s POR program is voluntary.   Since POR programs were implemented for the purpose of attracting increased EGS activity in EDC service territories where they might otherwise not participate, it is important to avoid making POR programs unattractive to EGSs.
· Cost recovery through a POR discount unfairly and disproportionately allocates costs based on an EGS’s market share. Unfair and disproportionately allocated cost recovery will be harmful to the success of retail competition in an EDC’s service territory if it discourages EGSs from participating in the territory.  FES Comments at 6 and 7.

In addition, FES offers cost recovery proposals for each RME program. With respect to the Opt-in Program, FES proposes that:
· The Costs should be allocated based on the number of customers actually enrolled by each EGS, rather than the number of customers allocated to the EGS.
· There should be a cap on the amount charged to EGSs for each customer enrolled.
· All costs should be made known to all qualified EGSs prior to the due date for EGSs’ proposals of the maximum numbers of Residential and Small Commercial customers to which they are prepared to offer the fixed-price product.
· Any under collection of program costs as a result of the supplier cost cap should be recovered from all customers in the classes of customers eligible to participate.  FES Comments at 7.

With respect to the Standard Offer Program, FES proposes that:
· The initial costs to be divided equally among all EGSs licensed to serve customers eligible for the programs in the PECO service territory.
· EGSs should be given the option to sign a waiver stating they will not participate in the program prior to June 1, 2015 in order to avoid being allocated these initial costs.
· Ongoing costs should be collected from EGSs through a per customer fee from each participating supplier based on actual enrollments.
· A cap should be imposed on the initial and ongoing charges.
· At the end of the default service program, any under-collection should be recovered from all customers in any class eligible to participate in the Referral Program.  FES Comments at 7.

6. RESA’s Position

RESA claims that there are more reasonable alternatives to PECO’s insistence that 100% of the costs be allocated to EGSs that would be more likely to lead to successful implementation of these programs, as more EGSs would participate.  RESA argues against PECO’s proposal to recover the costs of the standard offer program through the POR discount, and asserts that this must be rejected as the primary cost recovery mechanism; as it is a completely unreasonable way to allocate the costs of an unrelated program to EGSs without regard to whether or not they participate in the program.  RESA Comments at 3.  RESA contends that the Commission should consider an alternative arrangement whereby consumers either pay in full or share a reasonable portion of the overall program costs with participating EGSs.  RESA Comments at 4.

RESA proposes that the Commission implement a cost sharing approach to enhance program success and to keep program costs as low as possible.  RESA urges the Commission consider the following:
· The Costs of both programs be shared equally between EGSs and distribution customers.
· On an expedited basis, PECO submit a detailed projection of both how it intends to implement both the Opt-In program and the Standard Offer Customer Referral program, as well as the implementation and ongoing costs it projects it will incur for each, with the costs subject to discussions with interested parties including the EGSs.
· For each program, an initial per-customer cost for the first year of the program be established by the Commission. For the Opt-In program that per-customer cost can reflect PECO’s best projection of what the costs will be.  For the Standard Offer Customer Referral program, however, the Commission should establish a per-customer cost of no more than around $30 per customer. If the per-customer costs were to be significantly higher, RESA has serious doubts about EGS participation in the program.
· EGSs would be asked to remit half of the initial per-customer cost in order to participate in the Opt-In program and the Standard Offer Customer Referral program.
· PECO would be given the opportunity to recover the remaining initial per-customer costs from distribution customers via a surcharge.
· If the actual costs of the two programs exceed the initial per-customer costs, PECO should be permitted to make a claim for excess in a future base rate case rate proceeding.  PECO should be permitted to recover them from customers and EGSs only if after a proceeding the Commission finds that PECO’s implementation approach and cost projections were prudent and reasonable.  Specifically, PECO’s claim should be judged on whether it was designed to achieve the greatest success at the lowest reasonable cost.  If the Commission finds PECO’s plan does not meet this standard, then revisions to the plan and costs should be ordered, with any necessary refunds provided to EGSs and customers who paid at the higher initial level.
· Any costs incurred by PECO that are subsequently determined not to meet the greatest success at lowest reasonable cost standard should be declared imprudent and should be required to be absorbed by PECO shareholders.  RESA Comments at 9 and 10.

RESA affirms that the POR discount refers to an amount that is some percentage less than 100%, by which the EDC purchases the accounts receivable.  They go on to detail that the discount has been used to: (1) recover the administrative costs to develop and administer the POR; and/or (2) recover the uncollectible expense associated with the EDC’s inability to collect 100% of the value of the accounts bought from the customer.  RESA alleges that PECO’s proposal initiates a third use for the POR discount where it would be established to recover the costs of the RME programs.  RESA explains that in the Revised Default Service Plan, the proposed cost recovery for the Opt-In program is so that, only any amount due to PECO by a specific supplier participating in the Opt-In program can be recovered from that supplier through the POR discount rate.  RESA states that they do not oppose this because it relies on the POR program only when an amount is overdue and only to recover the costs from the specific delinquent supplier.  RESA Comments at 12.

Concerning the SOP however, RESA is opposed to utilizing the POR to recover costs.  RESA opines that the proposal violates the principle of cost recovery following cost causation.  RESA states that from the perspective of traditional rate-making, the RME programs have nothing to do with the costs that are intended to be recovered through the POR discount, which should be reflect the uncollectible rate on supplier charges billed through utility consolidated billing.  RESA asserts that utilizing the POR would result in the unintended consequence of exempting those suppliers who do their own billing (through dual billing) and could encourage those utilizing POR to no longer do so as they would be receiving less value for their purchased accounts.  In addition, RESA states that any purchase of receivables-based assessment would unfairly and disproportionately assess competitive suppliers based on market share.  RESA maintains that the more customers an EGS has utilizing POR, the more significant the POR discount and the more the EGS will be contributing to the RME program.  In short, instead of receiving the benefit of investments through the acquisition of a greater number of customers, these EGSs are penalized by being required to make a proportionally larger financial contribution to the retail market enhancements.  RESA Comments at 13 and 14.
7. PAIEUG’s Position

PAIEUG states that, although RESA and the EGS Parties contend that RME costs be divided between EGSs and distribution customers, both Commission precedent and cost causation principles require rejection of such a cost allocation proposal.  PAIEUG Reply Comments at 3.  PAIEUG proposes that given that large commercial and industrial customers’ are ineligibility to participate in the RME programs, and in light of these customers’ sophisticated nature and current shopping levels, the Commission should reject any proposal to collect RME program costs from large commercial and industrial customers.  PAIEUG Reply Comments at 5.

8. PECO’s Position

PECO states that, in its Revised Plan it is proposing to recover all costs to implement the Opt-In Program from participating EGSs through a per-customer charge based on the number of customers allocated to each EGS, subject to a “not-to-exceed” cap.  Additionally, PECO proposes to recover Opt-In Program costs through the POR discount only if those costs cannot be recovered from participating EGSs.  PECO agrees with RESA and the EGS Parties that the estimated implementation costs of this one time program are minimal (i.e., approximately $1.00 per customer offer mailing).[footnoteRef:4]  PECO Reply Comments at 6.  PECO refutes the assertion by RESA and other EGSs that recovery of RME Program costs through the POR may have an adverse effect on EGS interest in PECO’s service territory, arguing that this assertion is entirely speculative and without any supporting evidence of record.  PECO opines that the original POR discount of 0.2% was imposed on EGSs to pay for the costs of implementing the POR program, a retail market enhancement available to all EGSs.[footnoteRef:5]  PECO further asserts that any concern that the POR discount may be a significant barrier to EGS participation is largely undercut by the fact that EGS activity in PECO’s service territory surged during the time that a similar POR discount was in effect.  PECO Reply Comments at 8. [4:  See, RESA Comments at 9, and EGS Parties Comments at 3.]  [5:  Once the costs of implementation were recovered, the discount was eliminated in March 2012.  Supplier Tariff, Third Revised Page No. 92 (revising POR discount from 0.2% to 0.0% as a result of the completion of recovery of the POR program implementation costs).] 


PECO opposes RESA’s alternative proposal for cost recovery.  PECO asserts that the Commission should reject RESA’s proposal to the extent that it would preclude PECO from collecting RME Program costs on a full and current basis, as a matter of law.  PECO further asserts that RESA’s proposal would limit the costs that PECO could recover from EGSs based on actual customer enrollments, noting, however, that the number of customers who will accept an Opt-In of SOP offer cannot be projected with reasonable accuracy.  As a result, PECO asserts, it would be at risk for significant under collection of costs, which, according to RESA, must be claimed in a future base rate proceeding.  PECO maintains that under the Public Utility Code, default service providers have the right to recover all reasonable costs incurred pursuant to a Commission-approved plan on a full and current basis, pursuant to a Section 1307 surcharge, citing 66 Pa.C.S. § 2807(e)(3.9).  
For reasons similar to that of RESA, PECO objects to FES’ proposal to collect costs, based on uncertain future customer enrollments.  Such Enrollments, place PECO at risk of not recovering its actual costs and is contrary to the assurance of full and current cost recovery that underlies the obligation imposed on PECO as a default service provider by ACT 129.  PECO Reply Comments at 21.

9. Disposition

	Based on the record before us, this Commission is persuaded that a very reasonable accommodation of all the party’s positions should be incorporated into this resolution.  As to the Retail Opt-in program, we agree with RESA that a fee of the lesser of $1 per assigned customer or actual program costs to EGS participants is appropriate.  Any remaining costs should be recovered in either one of two ways – through a non-by-passable surcharge, as proposed by RESA, or shared with 50% from the POR discount and 50% from residential and small commercial default service customers.  

As to the SOP, we agree with RESA that a fee of the lesser of $30/customer or actual costs per referred customer is appropriate.  Any remaining costs should be recovered in either one of two ways – through a non-by-passable surcharge, as proposed by RESA, or shared with 50% from the POR discount and 50% from residential and small commercial default service customers. 

It is the opinion of this Commission that participant costs must be capped in order to attract participation in these programs, and also to provide proper cost incentives for EDCs to minimize implementation costs.  It is also clear that these programs have the potential to benefit all residential and small commercial customers who avail themselves of the myriad of EGS offers.   Specifically, these programs are mainly targeted at default service customers, yet it is also true that all customer groups can participate – even if they are already shopping.  Moreover, these programs are designed to enhance the competitive market, from which all customers will benefit over time.

B. Reporting Requirements
1. Background
	In the Revised Plan PECO proposes reporting requirements set forth in Exhibit D: Opt-In Program, 6.5 Reporting to PA PUC, to the plan.  PECO proposes that to meet its reporting obligations to the Commission, which includes providing a confidential copy to the Office of Consumer Advocate and the Office of Small Business Advocate and in accordance with the Program Schedule, each Opt-In Supplier is to prepare and submit a confidential report to PECO, with specific program statistics.  Under PECO’s proposal, any tracking of enrolled accounts after allocation will be the sole responsibility of Opt-In Suppliers.

In addition, PECO sets forth additional reporting requirements in Exhibit E: SOP, 4.5 Report to PA PUC of its proposed plan.  PECO proposes that in order to monitor the success of the Standard Offer Supplier Program , PECO will produce two confidential reports to the Commission and the Office of the Consumer Advocate annually, with the first report submitted within 45 days after PECO has operated the program for 12 complete months.  The second report will be submitted by June 15, 2015.  In order to obtain statistics to prepare this report, Standard Offer Suppliers are to provide metrics on a monthly basis in the form of electronic reports to PECO, including, each offer month, the number of accounts that enrolled in the program for the Standard Offer Month; the number of accounts that have dropped from the program in each month before the end of the 12-month Standard Offer Period (e.g. number accounts dropped in the first term, number of accounts dropped in the second month, etc.); and the number of accounts retained by the EGS for at the end of the 12-month Standard Offer Period.  PECO will provide a template for this reporting to facilitate compilation of data.

2. OCA’s Position

	The OCA submits that there is additional information that would be valuable in determining the success of PECO’s Opt-In Program and should be included in the reporting requirement.  The OCA proposes that EGSs should be required to track the number of Opt-In Program customers that remain in the Program each month for the duration of the Program.  They maintain that, such information would help determine which elements of the Opt-In Program (i.e. 5% discount off the PTC, or $50 bonus) were valuable to customers.  OCA Comments at 3.  

3. RESA’s Position

	RESA is opposed to PECO’s proposal to have EGSs submit a confidential report to PECO with specific program statistics including the number of customers sent offers, number of customers accepted, and form of acceptance.  RESA opines that requiring EGSs to report this information to PECO is unnecessary and burdensome.  RESA argues that the Commission has the authority to request this information directly from the EGSs, and that it would likely create additional program costs.  RESA Comments at 17.


	
4. PECO’s Position

	PECO maintains that its proposed reporting requirements are not unreasonable or burdensome and in fact will provide the Commission and the OCA with timely and valuable information for post-program reporting and analysis.  PECO points to OCA Comments at 2-4, which state that PECO’s proposed reporting provisions will be crucial to determining the success of the RME programs.  PECO Reply Comments at 16.

5. Disposition

	We are in agreement with PECO and do not believe that the proposed reporting requirements are unreasonable or burdensome.  We acknowledge that the reportable information will be very important in determining the success of the RME programs and recognize that we must strike a balance between over and under reporting by EGSs.  We are not persuaded by the OCA’s arguments to impose more reporting requirements than those in PECO’s proposal.  Conversely, we are also not persuaded by RESA’s argument that only the Commission should obtain and review program data.  Therefore, we will approve PECO’s proposed reporting requirements for the Opt-In Program and Standard Offer Program as submitted. 

C. Eligibility of Small Business Customers in the RME Programs
1. PECO’s Proposal
In PECO’s proposal concerning customer eligibility for its Opt-In Program, PECO proposes to allow all non-shopping default service residential customers, exclusive of Customer Assistance Program (CAP) customers, and all of its non-shopping default service small commercial customers with annual peaks less than 25kW to participate.  In addition, PECO is proposing that, although that marketing, notifications , and consumer education efforts for this Program will be targeted to Eligible Customers, Opt-In Suppliers must extend offers to residential and small commercial (less than 25kW) shopping customers upon a customer’s request, under the same terms and conditions…PECO’s proposal for SOP customer eligibility is to allow all shopping and non-shopping residential customers to enroll in the SOP.

2. Background

	In the IWPF Order, concerning customer eligibility in the SOP, the Commission put forth that the SOP will target/market residential default service customers; however, residential shopping customers will not be excluded if they specifically request to participate.  See, IWPF Order at 31.  With more specificity the Commission resolved that, in the Opt-In Program small C&I customers should not be eligible to participate.  The Commission stated that, because there is no consistency across the EDCs in defining “small commercial,” the Commission believed that it was inappropriate to include a segment of customers that may reflect a wide variation in electric load.  IWPF Order at 42.  The Commission’s disposition in its October 12 Order at 86, concerning customer eligibility of the Opt-In program, states that:
	We agree with RESA that the relatively small number of customers involved, and the need to increase the shopping statistics for small commercial customers, support the inclusion of small commercial customers less than 25 kW. This conclusion is consistent with the decision that we reached in the FE DSP Order. Although we acknowledge that the inclusion of small commercial customers will add some complexity to administration of the Op-In Program, we are not persuaded that the added complexity is insurmountable, or that it should outweigh the benefits that will flow out of this discrete group of customers through inclusion in the Program. We agree with RESA’s observation that customers with loads below 25 kW constitute a discrete subset of the commercial class that is relatively small and manageable.

In the October 12, 2012 Order, however, the Commission did not address the inclusion or exclusion of small C& I customers in PECO’s SOP.  Nor does it appear that this issue was raised or addressed by any of the parties.  See, October 12 Order at 109-114.  

3. RESA’s Position

RESA opines that in its Petition for Reconsideration[footnoteRef:6] that: [6:  Petition for Reconsideration Nunc Pro Tunc Or For Amendment Of The Commission’s Order October 12, 2012, filed on December 14, 2012.] 

			 RESA supports the inclusion of small C&I customers with loads of 25kW or below in the customer referral programs.  PECO has not included these customers in its referral program based on its view that it was not required to do so by the PECO Default Service Order. However, as explained in RESA’s Petition, RESA believes the Commission intended to include small C&I customers in the referral programs. Further such result would be consistent with the Commission’s conclusion in the First Energy Default Service preceding that “including small commercial customers in the market enhancement programs will further the objectives of the Choice Act by inducing more customers to shop and ultimately reduce the costs of electric generation” and the Commission’s determination in the Intermediate Work Plan Final Order that small C&I customers should be included in new and moving customer referral programs (RESA Comments at 15).

4. PECO’s Position

		PECO asserts that the Commission was clearly aware that RESA’s exception regarding the eligibility of small business customers was directed to both RME Programs, but nonetheless granted that exception only with respect to the Opt-In Program.  Furthermore, PECO contends that the record in this case does not provide a basis for presuming that the SOP is appropriate for the diverse range of small business customers.  PECO states that the Commission’s rationale for including small business customers in the onetime Opt-In Program was based, in part, on its finding that the resulting administrative complexity was not insurmountable.  PECO declares that extending the SOP to that segment of customers, which are not homogenous with respect to rates among other attrubutes, would add considerable complexity because different offers with different prices would have to be designed, solicited and marketed to different customers during each Standard Offer Month.  Finally, PECO states that by expanding the SOP’s customer eligibility rules would delay program implementation for residential customers, noting that RESA also acknowledges this point.  PECO Reply Comments at 14.

5. Disposition

		Based upon our review and analysis of the evidence of record, we are persuaded by the arguments of RESA that the Company’s Standard Offer Program should include small C&I customers with loads of 25kW or below.  Additionally, in reference to the inclusion of small C&I customers in the FirstEnergy Retail Market Enhancement Programs, we attempt to maintain continuity between each EDCs Retail Market Enhancement programs[footnoteRef:7]. [7:  Docket Nos. P-2011-2273650, 227368, 2273669, and 2273670.] 


		We conclude that adopting RESA’s proposal to include small C&I customers with loads of 25kW or below in the Market Enhancement Programs will further the objectives of the Competition Act by inducing more customers to shop and ultimately reduce the costs of electric generation.  Therefore we shall adopt RESA’s proposal to include small C&I customers with loads of 25kW or below in the Standard Offer Referral Program.

D. Publicity
1. Background

		In Section 8.8 of the Opt-In Program rules and Section 6.8 of the Standard Offer Customer Referral program rules of PECO’s plan, PECO attempts to limit the ability of participating suppliers to reference PECO in marketing. 

2. RESA’s Position

RESA asserts that overly broad restrictions prohibiting EGSs participating in the programs to market the programs is counterproductive.  RESA further maintains that effective customer participation in these programs is more likely to result through a combination of marketing efforts by the Commission, PECO and participating suppliers. RESA proposes the following amended language:
[bookmark: _GoBack]Publicity.  Each Participant understands and agrees that PECO does not participate in, nor does it allow, Participants to utilize media releases of any kind to publicize Participant’s business relationship with PECO. Each Participant shall not use any trade name, trademark, service mark or any other information which identifies PECO in such Participant’s sales, marketing and publicity activities, including interviews with representatives of any written publication, or television or radio station or network, without PECO’s express prior written consent. This prohibition, however, shall not be construed to require PECO’s express consent before a Participant can refer, in a factual manner, to the PECO service territory or the Participant’s  participation in the PECO program so long as For all other references to PECO not requiring PECO’s prior consent, the references must be are factual and can do not infer endorsement by or affiliation with PECO.

RESA Comments at 19.

3. PECO’s Position

		PECO explains that the purpose of these provisions is to ensure that PECO may withhold approval in cases where an EGS promotes its role in a way that has a negative effect on the reputation of the PECO brand.  Additionally PECO indicates that, RESA fails to recognize that the Commission has already approved more restrictive contractual language identical to PECO’s original DSP II proposal in PECO’s Alternative Energy Portfolio Standards Act (AEPS) Procurement plans.  PECO Reply Comments at 17.

4. Disposition

		We are persuaded by RESA’s argument that PECO’s overly broad restrictions are counterproductive.  We find that RESA’s amended language concerning Publicity for the Opt-In Program and Standard Offer Referral Program is more concise and addresses PECO’s concerns about EGSs marketing the Retail Market Enhancement Programs.  We encourage the EGSs to promote the Retail Market Enhancement Programs, however we strongly caution EGSs to adhere to the Publicity rules set forth for both programs.



III. Conclusion
      Based on the foregoing discussion, we shall grant in part in part and deny in part the PECO Energy Company’s Revised Default Service Program II.  In particular PECO is directed to (1) Revise its cost recovery methodology as described supra for the Opt-In Program and SOP. (2)  Permit PECO’s proposal for reporting requirements.  (3)  Include the small C&I customers in the SOP as detailed in this Order. (4)  Revise its Publicity Section 8.8 of the Opt-In Program and Section 6.8 of the Standard Offer Customer Referral.                                      

[bookmark: _Toc323736688]THEREFORE,

IT IS ORDERED:


1. That the Petition of PECO Energy Company for approval of the Revised Default Service Plan is granted, in part, and denied in part, consistent with this Order. 

2.	That PECO Energy Company is directed to modify the Revised Default Service Plan, filed on December 11, 2012, to make specific clarifications set forth in this Order. These Modifications to the Revised Default Service Plan shall be filled with the Commission within sixty days of the entry of this Order.



3.	That a copy of the Order shall be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Bureau of Investigation and Enforcement and all parties to this proceeding.



[image: ]BY THE COMMISSION



Rosemary Chiavetta
Secretary






ORDER ADOPTED:  February 14, 2013

ORDER ENTERED:   February 14, 2013
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