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Sue Christmas								      F-2011-2273245

	v.

PECO Energy Company


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on November 6, 2012, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order.

History of the Proceeding

On November 11, 2011, Sue Christmas (Complainant) filed a Formal Complaint (Complaint)[footnoteRef:1] against PECO Energy Company (PECO), alleging that she had incorrect charges on her electric bill.  Specifically, the Complainant alleged that her service was terminated because PECO failed to adhere to the terms of a Commission-issued payment agreement.  As relief, the Complainant requested a refund of incorrect charges, reconnection charges, and restoration of her front yard “so that the electrical access box is once again buried.”  Complaint at ¶ 5.    [1: 	The Complaint was a timely appeal of the Bureau of Consumer Services October 17, 2011 informal decision at BCS Case No. 2857856.
] 


		On December 6, 2011, PECO filed an Answer to the Complaint (Answer) denying the material allegations.

		On May 1, 2012, a hearing was held.  The Complainant was represented by counsel who presented the testimony of the Complainant and presented six exhibits which were admitted into the record.  PECO was also represented by counsel, presented the testimony of one witness, and presented five exhibits which were admitted into the record.

		The hearing resulted in a transcript of 106 pages, and the record closed upon its receipt on June 18, 2012.

		In the Initial Decision, issued on November 6, 2012, the ALJ sustained the Complaint, in part, and dismissed the Complaint, in part, and ordered PECO to issue a refund to the Complainant for the difference between her underground reconnection charges and her charges for reconnection at the meter.  The ALJ also directed PECO to pay a $1,500 civil penalty for providing inadequate service in failing to apply correctly the terms of a Commission-issued payment arrangement, to clearly distinguish budget billing charges from current charges in its bill, and to provide the Complainant with adequate customer service.  I.D. at 27.


Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied the burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The ALJ made forty-six Findings of Fact and reached seventeen Conclusions of Law.  I.D. at 2-8, 24-26.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 


Payment Arrangement and Billing Dispute

		The Complaint focuses on the Complainant’s allegations that her service was terminated because PECO failed to adhere to the terms of a payment arrangement issued by the Commission’s Bureau of Consumer Services (BCS) on December 8, 2008, at BCS Case No. 2452212.  Under this arrangement, beginning with the January 2009 due date of her bill,  the Complainant was required to pay a special budget amount of $96 per month, which consisted of regular budget billing of $26 per month, plus $70 per month towards her arrearages.  PECO Exhibit 9.  The BCS decision reminded the Complainant that she must continue to pay current, non-disputed charges prior to the commencement of the payment agreement.[footnoteRef:2]  PECO previously issued the Complainant a current bill on November 25, 2008, with a due date of December 17, 2008.  PECO Exhibit 1.  Because the Complainant failed to pay this bill by the stated due date, PECO deemed her to be in default of the Commission-issued payment arrangement on December 22, 2008, even though the first payment for the payment arrangement was not due for another month.  Id.  PECO testified that the language of the BCS decision was supportive of its practice of making a Commission-issued payment arrangement dependent on the payment of current charges.  Tr. at 51-52.   [2: 		The BCS decision reads in pertinent part: “By Law you must pay any current bills due before this payment arrangement starts.”  PECO Exhibit 9.] 


		The ALJ found in reviewing the record that PECO’s billing practices were confusing and that they “made it difficult for [the] Complainant to understand her bills.”  I.D. at 13.  The ALJ concluded that PECO violated the Commission’s “plain language” policy statement on billing by grouping the Complainant’s current charges with deferred budget billing charges from previous bills.  I.D. at 18.

		The ALJ also determined that PECO provided unreasonable service to the Complainant because the Company conditioned a payment arrangement upon the payment of current charges.  I.D. at 20.  The ALJ noted that the language in the BCS decision merely instructed the Complainant to pay the current bills “in the interim period between the issuance of the BCS decision and the effective date of the payment arrangement.”  I.D. at 14-15 (emphasis in original).  She stated that interpreting this statement in any other way “could result in the awkward and confusing situation where a customer has defaulted on a payment agreement before [it] has become effective, if that customer fails to pay the current charges in a timely fashion.”  I.D. at 15.  Based upon her findings of inadequate service, the ALJ assessed a $1,000 civil penalty upon PECO in accordance with Section 3301 of the Code, 66 Pa. C.S. § 3301.  I.D. at 20.  In reaching her recommendation that the civil penalty should be $1,000, the ALJ analyzed the Commission’s Policy Statement at 52 Pa. Code § 69.1201 that sets forth ten factors that the Commission may consider in evaluating whether a fine for violating a Commission Order, Regulation, or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.  I.D. at 18-20.

		We do not agree with the ALJ’s finding that PECO should be fined for deeming the Complainant in default of the payment arrangement before the first due date of the arrangement.  A utility may terminate service when a customer fails to pay the undisputed portion of a bill that is not subject to a Commission-issued payment arrangement.  66 Pa. C.S. § 1405(f).  This does not mean that a utility can deem a customer in default of a Commission-issued payment arrangement when a customer fails to pay the undisputed portion of a bill that is rendered before the first billing period under which the arrangement is in effect.  While PECO’s actions were improper, they were not unreasonable and do not warrant a fine.

		While we agree with the ALJ’s determination that PECO’s billing format was difficult to follow, we note that a similar issue was addressed in Laura Maisch v. PECO, Docket No. C-2009-2118649 (Order entered May 26, 2011).  Pursuant to that Order, PECO worked with BCS to develop a billing format which complies with the Commission’s “plain language” policy statement on billing.  PECO implemented its billing changes in January of 2012, which is after the billing period the Complainant contests in the matter before us.  Because PECO has worked with BCS to improve the clarity of its bills, we will not penalize PECO at this time. 
		
Termination of Service on November 10, 2010

		The Complainant also challenged PECO’s procedures for terminating her electric service.  In her testimony, the Complainant testified that when she returned home from work on November 10, 2010, she discovered her electric service was shut off and that PECO dug up her front yard in order to shut off her service.  The Complainant alleged that PECO did not ask for access to its meter prior to the termination of her service.  The Complainant further disputes the $1,650 reconnection of service charge that was added to her balance after the Company reconnected her service on November 12, 2010, upon receiving a medical certificate.  Tr. at 25.

		In response, PECO stated that on four occasions between April 6, 2010 and November 10, 2010, it issued ten-day termination notices for non-payment, each followed by the required seventy-two-hour notices.  The first two termination notices, dated April 6, 2010 and June 1, 2010, respectively, were not carried out because the Complainant refused PECO’s employees access to the meter located inside her residence. The third termination notice, dated July 27, 2010 was not carried out because the Complainant submitted a medical certificate.  PECO issued the fourth termination notice on August 11, 2010.  On November 10, 2010, the Respondent carried out the termination of electric service because of a nonpayment of a past due balance of $6,002.55.  To terminate service, PECO had to dig underground and install a splice box in the Complainant’s front yard so that any future terminations of service could be completed without having to excavate.  PECO Exhibit 2.

		PECO testified that, upon receiving a medical certificate, it restored the Complainant’s electric service on November 12, 2010, and charged a security deposit in the amount of $240 and a reconnection fee of $1,650 to the Complainant’s account.  The reconnection fee was charged in accordance with PECO’s Commission-approved tariff for underground reconnection of service.  PECO Exhibits 1, 2, and 4.  

		The ALJ determined that the Complainant met her burden of proof that she should be refunded for underground reconnection charges.  The ALJ concluded that the Complainant could have potentially avoided being charged a high reconnection fee if PECO had informed her that its facilities were underground and that any termination and reconnection of service would need to be completed underground if she failed to give PECO access to her meter.  Based upon this evidence, the ALJ determined that PECO failed to provide adequate service because it did not contact the Complainant to request access to the meter.  I.D. at 22.  Analyzing the Commission’s Policy Statement at 52 Pa. Code § 69.1201, the ALJ assessed a civil penalty of $500 on PECO to deter further such violations.  I.D. at 23.  The ALJ also required the Respondent to issue a refund of $1,575 to the complainant, which represents the difference between the underground reconnection charge of $1,650 and the charge of $75 for reconnection at the meter.  I.D. at 24.

		We do not agree with the findings in the Initial Decision that PECO failed to provide the Complainant with reasonable service.  The evidence shows that PECO made multiple attempts to contact the Complainant.  Tr. at 86.  In addition, the Complainant received several ten-day termination notices, which clearly stated that there was a potential charge of $1,650 associated with underground reconnection.  Tr. at 92-93.  Despite this knowledge, the Complainant did not make PECO’s facilities available to the Company.  As such, in this instance, we are of the opinion that it is not appropriate to assess a civil penalty of $500 or to require a reimbursement of $1,575 when PECO complied with both, our Regulations regarding termination and its Commission-approved tariff for underground reconnection of service.  Utilities have an obligation to ratepayers to prevent the accumulation of large arrearages for which they may never receive payment.  In this regard, PECO took appropriate action to terminate the Complainant’s service.  In light of the above, we shall reverse the ALJ’s decision to impose a penalty on PECO.

Yard Restoration

		The Complainant claims that PECO did not restore her yard after terminating her electrical service underground.  We conclude that the record lacks sufficient evidence for us to make a determination regarding yard restoration in this case.  Nevertheless, we note that reasonable service requires restoration of a customer’s property to a condition similar to that in which the property was before the utility engaged in the earth disturbing activity.  We caution PECO and all utilities to adhere to this standard.

Conclusion

		Based on our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Eranda Vero, issued November 6, 2012, is adopted, as modified by this Opinion and Order.

2.	That the Formal Complaint filed by Sue Christmas against PECO Energy Company at Docket No. F-2011-2273245 is dismissed, consistent with this Opinion and Order.  

		3.	That this docket be marked closed.
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							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  January 10, 2013

ORDER ENTERED:  February 20, 2013
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