BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION




Eric Webb & Joanne Manganello			:
							:
			v.				:		Docket No. C-2012-2332991
							:
UGI Utilities Inc.					:
							:
							:
Robert Deibler						:
							:
			v.				:		Docket No. C-2012-2333317
							:
UGI Utilities Inc.					:
							:
							:	
Athanasia Lingas					:
							:
			v.				:		Docket No. C-2012-2335113
							:
UGI Utilities Inc.					:



ORDER CONSOLIDATING PROCEEDINGS AND
PREHEARING ORDER


		This Order is issued pursuant to the Commission’s regulation at 52 Pa. Code 
§ 5.483 and addresses both the Motion to Consolidate filed by UGI Utilities Inc. (UGI) in the three above-listed cases and sets forth the basic prehearing rules for the in-person, evidentiary hearing currently scheduled for March 11, 2013.  Please read this Order carefully and in its entirety.  It is recommended that any questions with respect to the provisions of this combined Order be discussed with an attorney licensed to practice law in the Commonwealth of Pennsylvania.


HISTORY

		On October 24, 2012, Eric Webb & Joanne Manganello filed a formal Complaint with the Commission against UGI concerning the installation of a gas regulator on the outside of Complainants’ residence, which is located in an area designated “the Harrisburg Historic District.”  The Complainants object to the installation on several grounds.  The Complainants cite a proposed Commission rulemaking at Docket No. L-2009-2107155 as creating an exception to UGI’s proposed action.  The Complainants also allege that UGI failed to provide proper notice of its proposed action.  The Complainants allege that the placement of equipment will impact “the aesthetics and integrity of the neighborhood.”  The Complainants question whether UGI has sought adequate review of its plan from local and state officials, such as the Harrisburg Architectural Review Board (HARB).  Finally, the Complainants cite vandalism and unspecified regulations related thereto as creating an “exemption” from meter and regulator placement.  The Complainants ask that UGI be directed to place the regulator inside their property with venting to the outside, or to bury the regulator in a pit, or to find an aesthetically pleasing alternative to the regulators, or to maintain the current system.

		On October 31, 2012, Robert L. Deibler filed a formal Complaint objecting to the proposed regulator placement as contrary to the regulations of the Harrisburg Historic District and complaining of lack of sufficient or appropriate notice by UGI.  Mr. Deibler’s Complaint asks that the regulator be placed on the inside of his property but vented to the outside.

		On November 7, 2012, Athanasia Lingas filed a formal Complaint objecting to the proposed placement of the regulator as it allegedly reduces the value of residences in the Harrisburg Historic District.  Ms. Lingas contends that the regulators should not be installed at all.

		On November 28, 2012, December 3, 2012, and December 11, 2012, UGI timely filed Answers to each of the above-listed Complaints.  In sum, while UGI agrees that the residences in question are in the Harrisburg Historic District, UGI does not agree that it has in any way violated the Pennsylvania Public Utility Code or the regulations of the Commission.  UGI contends that it has used the least intrusive method to place its equipment, recognizing aesthetic and vandalism concerns.[footnoteRef:1]  UGI contends that it provided proper notice to the Complainants and that the regulator relocation was conducted in accordance with the safety concerns set forth in the Commission’s proposed rulemaking at Rulemaking Re Amendment to 52 Pa. Code § 59.18 Meter Location, Docket No. L-2009-2107155 (Order entered July 28, 2011).  However, UGI correctly points out that the rulemaking is not final, and refers to its Tariff Rule 4.5 as justification for its placement of the regulators.  UGI also takes the position that it is not required by law to discuss regulator placement with historic preservation officials, and that the Public Utility Commission has exclusive jurisdiction in this matter.  UGI also makes the point that the Complainants have no standing to make complaints with respect to any properties but their own. [1:  	UGI denies that the Complainants live in a “high risk vandalism district,” that would warrant relocation of the regulators.] 


		On January 29, 2013, UGI filed a Motion to Consolidate the three Complaints for the purposes of hearing and decision.  Answers or objections to the Motion were due by February 19, 2013.  No answer or objection to the Motion has been filed by any of the Complainants as permitted by the Commission’s regulation at 52 Pa. Code § 5.103(c).

MOTION TO CONSOLIDATE

		In its Motion, UGI argues that all three Complaints address the installation of natural gas facilities, specifically natural gas regulators and related gas piping on properties within the Harrisburg Historic District.  UGI asserts that the Complaints raise common issues of law and fact.  Therefore, UGI asks that the three Complaints be consolidated.  UGI argues that consolidation represents the most efficient and effective method for the Commission and the parties to address the issues with the avoidance of unnecessary cost or delay.

		The Commission’s regulation pertaining to Consolidation appears at 52 Pa. Code § 5.81, and states in relevant part:

§ 5.81. Consolidation

(a)	The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

52 Pa. Code § 5.81(a).

		The question of consolidation is clearly left to the sound discretion of the Commission or presiding officer.

Cases have been consolidated for adjudication; Re Middletown Taxi Co., 50 Pa. PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa. PUC 240 (1967), for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa. PUC 749 (1965), and have been refused consolidation for any purpose; Dopp v. Williamsburg Borough Dep’t of Water and Sewer, 59 Pa. PUC 25 (1984).

In considering the consolidation of cases, the first criteria (set forth in the Commission’s regulations) is that the proceedings must involve “a common question of law or fact”.  An examination of Commission precedent in such cases as Applications of Philadelphia Electric Co., 43 Pa. PUC 781 (1968), Pa. Public Utility Comm’n v. Bell Telephone Co. of Pennsylvania, 46 Pa. PUC 568 (1973), and Pa. Public Utility Comm’n v. Butler Twp. Water Co., 52 Pa. PUC 442 (1978), as well as those cited above, establishes that considerations in addition to the presence of common questions of law or fact must also be evaluated in ruling on a consolidation.  These other considerations are:

1.	Will the presence of additional issues cloud a determination of the common issues?

2.	Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?

3.	Do issues in one proceeding go to the heart of an issue in the other proceeding?

4.	Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?

5.	Will different statutory and legal issues be involved?

6.	Does the party with the burden of proof differ in the proceedings?

7.	Will consolidation unduly delay the resolution of one of the proceedings?

8.	Will supporting data in both proceedings be repetitive?

No single consideration, nor group of these considerations, is dispositive of a consolidation, any more so than the presence of a common question of law or fact.  Rather, the evaluation of all of them and a balancing of those favoring and disfavoring consolidation is required.

In these cases, the above-captioned proceedings are interrelated and raise common issues of law and fact.  Because the disposition of each of these matters is interrelated, the consolidation of these proceedings will promote the efficient use of the time and resources of the parties and the Commission.

Consolidation of these cases will not unduly delay the resolution of any of them.  They will be heard, briefed, and decided together.

For all of the stated reasons, a consolidation for hearing, briefing, and adjudicating is warranted and in the public interest, the interest of the parties and the interest of the Commission.

PREHEARING ORDER

		As stated in the History, above, a hearing is scheduled in this consolidated case for March 11, 2013, at 10:00 a.m. and will take place in Hearing Room 2 of the Harrisburg, Pennsylvania, Office of the Commission.  YOU MUST BE PRESENT AND PREPARED TO PARTICIPATE IN THE HEARING OR YOU WILL LOSE YOUR CASE.  The parties are directed to comply with the following requirements:

		1.	If you intend to present any documents for my consideration, you must mail one copy to the other party, and mail three copies to me prior to the date of the hearing.  It is expected that copies of documents will be mailed in sufficient time to afford the other party a reasonable opportunity to review those documents.  

FOR THE COMPLAINANTS: Note that any attachments to your Complaint are not admitted into the record unless submitted separately in accordance with this paragraph.

		2.	If you are an individual, you may either represent yourself or have an attorney licensed to practice law in the Commonwealth of Pennsylvania represent you.  However, if you are a partnership, corporation, trust, association, joint venture, other business organization, trust, trustee, legal representative, receiver, agency, governmental entity, municipality or other political subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall comply with the Commission’s appearance requirements.  52 Pa. Code § 1.24(b). 

		3.	A copy of anything filed with the Secretary of the Commission or submitted shall be sent directly to the Presiding Officer with copies to the opposing party as explained in Paragraph 1, above.  The correct address is:  Administrative Law Judge Dennis J. Buckley, Office of Administrative Law Judge, P. O. Box 3265, Harrisburg PA  17105-3265.  My e-mail address is: debuckley@pa.gov. 


		4.	You will lose this case if you do not take part in this hearing and present evidence on the issues raised.

		5.	This hearing is a formal proceeding and will be conducted in accordance with the Commission’s rules of practice and procedure.  52 Pa. Code Chapters 1, 3 and 5.

		6.	Commission policy is to encourage settlements.  52 Pa. Code § 5.231(a).  Utility is required to contact Complainant to discuss informally the possible settlement of this case as soon as possible but no later than at least one week before the hearing.  If you are unable to settle this case, you may still resolve as many questions or issues as possible during your informal discussion. 

		7.	If you intend to subpoena witnesses for the hearing, you should review the procedures established in 52 Pa. Code § 5.421.  You must submit your written application to me sufficiently in advance of the hearing date so that the other parties will have the required ten (10) days’ notice to answer or object, and so you will have enough time to receive the subpoena and serve it.

		8.	COMPLAINANTS BEAR THE BURDEN OF PROVING THE CASE AND SHOULD BE PREPARED TO PROVE THEIR CLAIMS WITH TESTIMONY AND DOCUMENTARY EVIDENCE.  

		9.	Utility is warned that a finding of a violation of a Commission Order, regulation or statute may result in the imposition of a civil penalty consistent with 66 Pa. C.S. 
§ 3301 or other provision of the Public Utility Code.





		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion to Consolidate filed by UGI Utilities, Inc., on January 29, 2013 in the above-captioned cases is granted.

		2.	That the above-captioned cases, bearing Docket Numbers C-2012-2332991, C-2012-2333317, and C-2012-2335113 are consolidated for hearing and adjudication.

		3.	That the parties will comply with the provisions of the Prehearing Order set forth, above.


Dated:	 February 20, 2013			____________________________                                  
						Dennis J. Buckley
						Administrative Law Judge
8

[bookmark: _GoBack]C-2012-2332991 ERIC WEBB & JOANNE MANGANELLO,  C-2012-2333317 ROBERT DEIBLER; C-2012-2335113  ATHANASIA LINGAS v. UGI UTILITIES INC

 
ERIC WEBB & JOANNE MANGANELLO
708 GREEN STREET
HARRISBURG PA  17102
717.728.6028

ROBERT DEIBLER
712 GREEN STREET
HARRISBURG PA  17102
717-236-8504

ATHANASIA LINGAS
229 BRIGGS STREET
HARRISBURG PA  17102
717.238.6030

ANTHONY D KANAGY ESQUIRE
POST & SCHELL
12TH FLOOR
17 NORTH SECOND STREET
HARRISBURG PA  17101-1601
717-612-6034
E-Serve






