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This Initial Decision dismisses the formal complaint filed with the Pennsylvania Public Utility Commission (“Commission”) by Connie Connor (“Complainant” or “Ms. Connor”) against PECO Energy Company (“PECO” or “Respondent”), at Docket No. F‑2010-2205777.
HISTORY OF THE PROCEEDING


Ms. Connor filed her complaint against PECO on October 18, 2010.  Her complaint was a timely appeal of a decision by the Commission’s Bureau of Consumer Services (“BCS”) on her informal complaint at BCS Case No. 2708725.  In her complaint, Ms. Connor alleges that there are incorrect charges on her bill.  Specifically, she denies that she ever resided at 101 High Street, Apartment 13, Pottstown, Pennsylvania and received electric and gas service there.  She also disputes late fees assessed by PECO for non-payment of the bills for 101 High Street.  As relief, she requests that her bill be reduced.   


On November 11, 2010, PECO filed an answer denying there are incorrect charges on Ms. Connor’s bill and asserting that Ms. Connor is not entitled to a payment agreement.  PECO requests the complaint be dismissed.


On September 22, 2011, a Telephone Hearing Notice was mailed to Ms. Connor and PECO (“the parties”) scheduling an initial telephonic hearing for Wednesday, November 9, 2011, at 10:00 a.m.  On September 26, 2011, a Prehearing Order was issued by the undersigned Administrative Law Judge (“ALJ”).  

The initial telephonic hearing was held as scheduled.  Ms. Connor appeared pro se and testified on her own behalf.  She did not offer any exhibits at the hearing.  PECO was represented by Tishekia Williams, Esquire.  PECO presented one witness, Theresa Ferrier.  In addition, PECO offered six exhibits. PECO Exhibit 1 through and including PECO Exhibit 6 were admitted into the record.  No briefs were filed.  The record consists of a 44-page transcript of the testimony from the November 9, 2011 hearing and the aforementioned six exhibits offered by PECO.  The record was closed by Interim Order dated November 30, 2011.            

  
 
FINDINGS OF FACT


1.
Complainant, Connie Connor, resides at 1300 Green Lane, Bristol, Pennsylvania 19007.  She is not a PECO customer at her current address (Tr. 13, 19).  


2.
Ms. Connor received electric utility service provided by PECO at 564 Kohn Street, 1st Floor, Norristown, Pennsylvania, from September 22, 2006 through October 23, 2007 (Tr. 23-24; Ex. 1).     


3.
After moving out of her Kohn Street apartment, Ms. Connor received service from PECO at 54 East Elm Street, Apartment 3, Norristown, Pennsylvania.  She received service there from October 5, 2007 to November 4, 2008 (Tr. 28; Ex. 2).  


4.
On November 19, 2007, Ms. Connor’s account balance in the amount of $278.14 for electric service provided to her by PECO at 564 Kohn Street was transferred to her new account for electric service at 54 East Elm Street, Apartment 3, Norristown, Pennsylvania (Tr. 24; Ex. 1 and Ex. 2).   


5.
After moving out of her East Elm Street apartment, Ms. Connor received electric and gas utility service provided by PECO at 101 High Street, Apartment 13, Pottstown, Pennsylvania.  She received service there from October 30, 2008 to March 12, 2009 (Tr. 30; Ex. 3).     


6. 
Ms. Connor applied to PECO for electric and gas utility at 101 High Street by telephone (Tr. 22, 32).    


7.
PECO transferred the account balance in the amount of $431.00 for service provided to Ms. Connor at her East Elm Street apartment to her new account for service at 101 High Street (Tr. 30; Ex. 3).       



8.
Ms. Connor participated in PECO’s customer assistance program (CAP).  She began participating in the CAP on October 29, 2007, while she resided in the East Elm Street apartment (Tr. 33).  


9.
Ms. Connor’s bill for actual electric and gas usage and late fees provided by PECO at 101 High Street was $123.37.  Her total bill for service, including the balance of $431.00 transferred from her previous address was $554.37.  This amount was charged off by PECO on June 15, 2009 (Tr. 26, 30; Ex. 3 and Ex. 6).  
DISCUSSION
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Ms. Connor is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
            The secondary burden, the burden of persuasion, requires a party to present evidence sufficient to establish a prima facie case.  See Wigmore, §§2487, 2489 at 296-297, 301.  A prima facie case “shifts” the secondary burden to the opponent.  McDonald v. Pennsylvania Railroad Company, 348 Pa. 558, 36 A.2d 492, 495-496 (1940).  Establishing a prima facie case requires either evidence sufficient to make a finding of fact permissible or evidence to create a presumption against an opponent which, if not met, results in an obligatory decision for the proponent.  Wigmore, §2994 at I(1) and (2); In re: Fink’s Estate, 343 Pa. 65, 74, 21 A.2d 883, 888-889 (1941);  Rogers v. United States, 66 F. Supp. 663, 667, relying, in relevant part, on Roseberry v. Home Life Insurance Company, 120 Pa. Superior Ct. 450, 454, 183 A. 121, 95 A.L.R. 749 (1936).
If the utility Respondent submits evidence of “co-equal” weight to refute the complainant’s evidence, the complainant has not satisfied the burden of proof unless it presents additional evidence opposing the utility’s evidence.  Morrissey v.  PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.

The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

            In the instant case, Ms. Connor’s testimony that she did not request service at 101 High Street Apartment 13, Pottstown, Pennsylvania, was not credible, and she did not present any additional evidence.  In contrast, PECO presented credible evidence that it received a telephone application for service from Ms. Connor requesting service to be provided at the 101 High Street apartment.  Ms. Connor received service from PECO at 54 East Elm Street, Apartment 3, Norristown, Pennsylvania.  She received service there from October 5, 2007 to November 4, 2008.  Tr. 28; Ex. 2.  She applied for service at the High Street apartment and service was provided to her there from October 30, 2008 to March 12, 2009.  Tr. 30; Ex. 3.       



Ms. Connor has the burden of proof in this proceeding.  She has failed to establish that PECO violated the Public Utility Code, the regulations or a Commission Order.  She contends that she is not responsible for payment for service provided by PECO to 101 High Street, and that she is not responsible for any late fees accrued as a result of her failure to pay bills for service provided there.  The evidence at the hearing established that she applied for service to 101 High Street.  Accordingly, the complaint is dismissed in the Order below.  

CONCLUSIONS OF LAW


1.
The parties to and subject matter of this complaint proceeding are properly before the Commission.  66 Pa. C.S. §701.


2.
Ms. Connor, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. §332(a).


3.
Ms. Connor failed to meet her burden of proof.

  



ORDER
THEREFORE,
IT IS ORDERED:

1. That the complaint of Connie Connor against PECO Energy
Company at Docket No. F-2010-2205777, is dismissed.  
2. That the Docket in this proceeding, Docket No. F-2010-2205777, be marked closed.

Date:  February 13, 2012




                                               









Mark A. Hoyer 










Administrative Law Judge
PAGE  
6

