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This Initial Decision dismisses the formal complaint filed by Victor Nixon (“Complainant”) against West Penn Power Company (“Respondent”), at Docket No. C-2011-2228810, for failure to meet the burden of proof.
History of the Proceeding



On March 2, 2011, Mr. Nixon filed his complaint with the Pennsylvania Public Utility Commission (“Commission”) against West Penn alleging, inter alia, that a low frequency noise was being emitted from a West Penn transmission line pole down the slope from an electricity substation on top of a hill behind Bursca Industrial Park in South Fayette Township.  West Penn filed its answer to the complaint on March 23, 2011 denying the material averments contained in the complaint and requesting that the complaint be dismissed.

A Hearing Notice was mailed to the parties on March 29, 2011, scheduling an initial in-person hearing for Friday, April 29, 2011, at 10:00 a.m.  A Prehearing Order was issued on April 5, 2011.  The initial hearing was held as scheduled.  Mr. Nixon appeared pro se and testified on his own behalf.  No exhibits offered by Mr. Nixon were admitted and he did not present any additional witnesses.  West Penn was represented by John L. Munsch, Esquire.  West Penn presented the following four witnesses:  Michael Geitner, W. Wayne Willis, William Broskey and William R. Thornton.  West Penn did not offer any exhibits.  Briefs were not requested in this proceeding.  The record consists of a 64-page hearing transcript.  The record closed by Interim Order Closing the Hearing Record on August 5, 2011.  This matter is now ripe for decision.
Findings of Fact


1.
Complainant, Victor Nixon, resides at 811 Painters Drive, Pittsburgh, Pennsylvania (Tr. 9).  


2.
Mr. Nixon complained to West Penn about a low frequency noise emanating from cracked insulation on the second pole of West Penn’s 138 kV line leading from a substation in South Fayette Township, Pennsylvania, adjacent to the Bridgeville exit of Interstate 79 (I-79) on Varlarney Drive (Tr. 17, 23).  


3.
Mr. Nixon claimed that the noise he heard could be eliminated by replacing the insulation on the second pole (Tr. 15).    


4.
Mr. Nixon resides 4.2 miles from the second pole location and testified that he could hear the noise from his residence (Tr. 17).   


5.
On October 13, 2010, Mr. Nixon called West Penn’s call center to report noise emanating from a transmission structure four miles from his home (Tr. 23).



6.
On October 18, 2010, Mr. Nixon called West Penn’s call center again to report the noise problem (Tr. 23).   


7.
In November 2010, Michael Geitner, West Penn’s electric operations manager for the Boyce Service Center, spoke with Mr. Nixon on numerous occasions.  Mr. Geitner informed Mr. Nixon that West Penn’s Daycor camera was being repaired (Tr. 22, 24).  



8.
The Daycor camera measures and tests corona levels.  Mr. Nixon claimed corona was the cause of the noise (Tr. 24).



9.
On December 6, 2010, Mr. Nixon called the call center again stating that he was still hearing the noise and another service order was created by West Penn (Tr. 24-25).



10.
On December 17, 2010, West Penn engineers, accompanied by Mr. Geitner, tested suspected poles between the South Fayette substation and I-79 by shooting them with the Daycor camera and RFI equipment (Tr. 25).



11.
RFI equipment measures radio frequency (Tr. 25).



12.
All of the tests performed with the Daycor camera and RFI equipment on December 17, 2010 revealed no abnormalities.  Mr. Geitner contacted Mr. Nixon and informed him of the test results (Tr. 25).  



13.
On January 4, 2011, Mr. Nixon met Mr. Geitner and Jim McElroy, a West Penn engineer in the regional office, at the site which was tested on December 17, 2010.  They were at the Abele Business Park near the South Fayette substation.  Mr. Nixon gave Mr. Geitner a computer “sound card” that he had created (Tr. 25).


14.
Mr. Geitner could not hear any noise at the site on January 4, 2011 (Tr. 25).


15.
On January 6, 2011, West Penn held an internal conference call to discuss Mr. Nixon’s concerns.  After review of Mr. Nixon’s sound card and the findings collected by West Penn, it was determined that the noise Mr. Nixon complained about was not coming from the transmission line.  A letter was sent to Mr. Nixon by West Penn on January 6, 2011 informing him that the investigation was completed and revealed that West Penn’s facilities were operating properly (Tr. 26).


16.
W. Wayne Willis is a senior engineer in the transmission projects group employed by First Energy, formerly Allegheny Power (Tr. 29).



17.
Mr. Willis designed the South Fayette substation which was built in 2004 (Tr. 30). 



18.
On March 18, 2011, Mr. Willis used an Extech, Model 407764, sound level meter to take ambient sound level readings at the South Fayette substation location and at the adjacent structures.  At each location, Mr. Willis took two-minute duration readings (Tr. 31‑32). 


19.
Mr. Willis concluded that I-79 traffic flow was the greatest contributor to the ambient sound level at the location (Tr. 34).



20.
Mr. Willis did not personally hear any humming noise at the site coming from the transmission line (Tr. 33).


21.
William Broskey, an engineer employed by First Energy, formerly Allegheny Power, conducted the corona inspection at the site of the noise complaint using a Daycor camera on December 17, 2010.  He conducted a second corona inspection using the Daycor camera at the site on March 8, 2011 (Tr. 38-39, 42-43). 



22.
Mr. Broskey testified that the corona readings he took on December 17, 2010 and on March 8, 2011 were below any action levels (Tr. 43).



23.
Mr. Broskey did not hear any noise from the transmission line when he was testing for corona activity (Tr. 44).


24.
William R. Thornton, Ph.D., received his Masters Degree and Doctorate in mechanical engineering from Purdue University, both degrees specifically specializing in acoustics, vibrations and noise (Tr. 47).


25.
Dr. Thornton testified that a sound reading of 120 dB to 130 dB (decibel levels) is an unbearably loud sound and is commensurate to actually standing next to a jet engine during a full power up or standing very close to a fire station siren (Tr. 53).


26.
Dr. Thornton testified that, in order for Mr. Nixon to hear a 60 cycle hum on a virtually constant basis at levels of 60 dB and 75 dB in his home 4.2 miles away, the noise at the source would have to be extraordinarily loud.  Dr. Thornton concluded that, depending on the propagation conditions, the noise level would have to be around 120 dB at the source (Tr. 54).  



27.
Dr. Thornton never observed noises around power transmission lines similar to Mr. Nixon’s noise complaint (Tr. 55).



28.
On April 20 and April 26, 2011, Dr. Thornton used a B & K Precision Sound Level Meter Type 2250 (B & K) to measure sound at the site (Tr. 58). 


29.
The B & K is certified by the American National Standards Institute (ANSI).  It has the capacity to analyze sound for a distinct signature (Tr. 57).


30.
Dr. Thornton detected broadband noise caused by I-79 traffic but he did not detect any noise similar to the noise complained about by Mr. Nixon (Tr. 57-58).



31.
Dr. Thornton concluded there is absolutely no possibility of the kind of noise complained of emanating from the pole and being heard at Mr. Nixon’s residence 4.2 miles away (Tr. 58).  
Discussion

 
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Mr. Nixon is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
Mr. Nixon failed to meet his burden of proof here.  Public utility companies are required to provide reasonable service to their customers.  The reasonable service requirement which is found in Section 1501 of the Code, 66 Pa. C.S. §1501, reads in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  (Emphasis added).



Additionally, the Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Public Utility Code]....”  66 Pa. C.S. §102. 


West Penn presented substantial evidence gathered from the use of sophisticated equipment that measures sound level, distinct sounds and corona.  The instrument used by Dr. Thornton, in particular, allows the user to measure for distinct sounds.  Nothing out of the ordinary was found by West Penn engineers or by Dr. Thornton while investigating Mr. Nixon’s noise complaint.  No noise like the noise described in Mr. Nixon’s complaint was detected.  West Penn took the matter seriously and took measures to identify any problems.  None were found.  Mr. Nixon did not prove West Penn failed to provide reasonable, adequate and safe service and facilities pursuant to 66 Pa. C.S. §1501.  Consequently, the complaint is dismissed for failure to meet the burden of proof in the ordering paragraph below.   
 

Conclusions of Law



1.
The parties to and subject matter of this complaint proceeding are properly before the Commission.  66 Pa. C.S. §701.


2.
Complainant, Mr. Nixon, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. §332(a).


3.
Complainant, Mr. Nixon, failed to meet the burden of proof and failed to establish that Respondent violated the Public Utility Code, the regulations or any Order of the Commission.
order

THEREFORE,

IT IS ORDERED:

           That the complaint of Victor Nixon against West Penn Power Company, at Docket No. C-2011-2228810, is dismissed.


Date:  August 8, 2011




                                                 








Mark A. Hoyer 








Administrative Law Judge
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