BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Glenn Borneman					:
							:
	v.						:		F-2011-2219165
:
PECO Energy Company				:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


On January 6, 2011, Glenn Borneman (“Complainant”) filed a formal complaint against PECO Energy Company (“Respondent” or “PECO”) alleging incorrect charges and unexplained high bills on Complainant’s residential account with Respondent.  In addition, Complainant averred a PECO employee installed a volt panel eighteen years ago and PECO was “jogging” his meter readings from PECO’s offices.  

[bookmark: _GoBack]On January 27, 2011, Respondent filed an Answer in response to Complainant’s formal complaint, in which it denied billing Complainant for incorrect or unexplained high usage, and averred it conducted an appropriate high bill investigation.  

		On October 14, 2011, the Office of Administrative Law Judge issued a Telephone Hearing Notice, which scheduled an initial telephonic hearing to be conducted on Thursday, December 1, 2011.  On October 17, 2011, the undersigned issued a Prehearing Order.  

The presiding officer convened the initial telephonic hearing as scheduled on December 1, 2011.  Mr. Borneman appeared pro se and testified on his own behalf.  Respondent was represented by Dana Pirone Carosella, Esquire.  Attorney Carosella presented the testimony of two witnesses, and offered eight exhibits, marked PECO Exhibits 1 through 8, which exhibits were admitted into evidence on December 1, 2011.  The transcript of the hearing contains fifty-two (52) pages and was received by the presiding officer on January 17, 2012.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.  

On January 17, 2012, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, Glenn Borneman, is a disabled individual who resides in a multi-unit structure in Pottstown, Lehigh County, Pennsylvania, where he has resided since 1980.  (Tr. 10, 11, 20). 

2.	Complainant’s residence is separated into three apartments with one apartment in the front of the first floor, one in the rear on the first floor and one located on the second floor.  Complainant primarily lives in the rear first floor apartment.  (Tr. 10, 11; PECO Exhibit 1).

3.	The two units on the first floor each have a separate electric meter.   Complainant has not rented out the front apartment for the last six or seven years.  (Tr. 9-11).

4.	Complainant had the electrical facilities in the residence restored and replaced approximately eighteen years ago at which time a circuit board panel was installed in his basement.  (Tr. 9-13, 35).  

5.	Complainant contacted Respondent to complain about receiving high bills in 2010.  (Tr. 12, 13, 26-35).
6.	On September 3, 2010, PECO conducted a foreign wiring investigation, meter mix-up investigation and energy consumption investigation at Complainant’s residence.  (Tr. 27; PECO Exhibit 4).

7.	PECO found there was a foreign load between the front apartment and the rear apartment on the first floor.  (Tr. 29, 31).

8.	After he turned off or unplugged all electricity usage in the front apartment, PECO’s field investigator found an additional 782 watt load still was being recorded on Complainant’s front apartment meter.  (Tr. 29).  

9.	The front apartment’s meter recorded consumption for the refrigerator located in the front apartment.  The meter also recorded consumption for the refrigerator, electric range, kitchen sink light and bedroom air conditioning unit in the rear apartment, plus the lights and sump pump in the basement.  (Tr. 29, 31, 38).

10.	After Complainant filed his formal complaint, PECO returned to the premises on February 4, 2011 to conduct the same tests and verified the foreign load situation remained unchanged.  (Tr. 32; PECO Exhibit 5).

11.	PECO installed an automatic meter reading device attached to Complainant’s meter approximately seven years ago, which device provides Respondent with daily readings of Complainant’s electricity consumption.  (Tr. 36, 37).

12.	Complainant’s pattern of consumption has been consistent over the last two years.  (Tr. 37).

13.	On January 6, 2011, Complainant filed a formal complaint with the Commission alleging incorrect charges and unexplained high bills on Complainant’s residential account with Respondent.  

DISCUSSION

		In this matter, Complainant filed a formal complaint against Respondent alleging incorrect charges and unexplained high bills on Complainant’s residential account with Respondent.  

Complainant’s Position

		Complainant specifically objects to the amount of consumption Respondent alleges his front apartment uses when the only electrical draw comes from the refrigerator.  In addition, Complainant avers a PECO employee installed a volt panel eighteen years ago and PECO was “jogging” his meter readings from PECO’s offices.  Complainant requests the Commission order Respondent to remove the volt panel, and to stop overcharging him for electric service.  

		Complainant testified his monthly bills increase and decrease all the time because PECO “joggles” or messes with his meter readings.  Complainant contends one apartment has only a refrigerator in it that’s plugged in and there is no way it consumes as much electricity as PECO says it uses.  Complainant acknowledges Respondent visited the premises to investigate the problem but contends PECO did not provide any suggestions about how to reduce his usage or explain which electrical items in his residence could account for his electrical usage.

		Complainant contends someone in the utility’s office in Philadelphia is forcing the meter to record higher consumption than he uses, and he wants the Commission to force Respondent to stop charging him for consumption he does not use.  Complainant avers his electric bill for the front apartment (where no one lives and only a refrigerator is plugged in) should total approximately $20.00 each month.




Respondent’s Position

		Respondent’s witnesses testified their investigation quickly pinpointed the problem as foreign load wiring.  Numerous items located in the basement and in the back apartment were registering consumption on the electric meter for the front apartment.  Respondent contends it attempted to explain the problem to Complainant but Complainant insisted someone in Philadelphia was “jockeying” the electric consumption up and down.  

		Respondent avers the wiring on the first floor of Complainant’s premises qualifies as a foreign load problem.  Respondent further explains it was not required to take any corrective action as a result of the foreign load because Complainant owns the premises and currently resides in both dwelling units.  There is no need to separate the wiring or make any billing changes at this time.  However, Respondent contends Complainant must separate the wiring in the future if he wishes to rent either first floor apartment.  In addition, if Complainant currently wants his billing statements to correctly reflect the usage for each apartment, he should have an electrician separate the wiring so the meter for the front apartment only records the usage for that dwelling unit alone.  

Burden of Proof in High Bill Complaints

		As the party seeking the intervention from this Commission, Complainant bears the burden of proving Respondent violated provisions of the Public Utility Code or the Public Utility Commission’s regulations in some fashion.[footnoteRef:1]  To establish a sufficient case and satisfy the burden of proof, Complainant must show the public utility is responsible or accountable for the problem described in the Complaint.[footnoteRef:2]  Such a showing must be by a preponderance of the evidence[footnoteRef:3].  Complainant can meet that burden if he presents evidence more convincing, by even the smallest amount, than that evidence presented by Respondent.[footnoteRef:4]   [1:  	Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).
]  [2:  	Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  ]  [3:  	Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).
]  [4: 	 	Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  ] 


		In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission outlined the general dynamics for the burden of proof in a case involving a high bill dispute.  The Commission held certain factors must be considered in order for a ratepayer to establish a prima facie case whenever claiming unusually high bills.  The accuracy of a meter is an important factor to resolve a billing dispute but it is not the sole criterion.  A complainant may establish a prima facie case by showing: 

(1) the disputed bill was abnormally high when compared to prior usage patterns; and 

	(2) 	the ratepayer’s pattern of usage had not changed.  

		When looking at these criteria, important considerations include the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).  In this way, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather than direct evidence of some utility misfeasance.  Milkie v. Pa. Public Utility Comm., 768 A.2d 1217 (Pa. Commw. 2001).

		The Commission restated its position for the purpose of clarifying the Waldron test in Charisse M. Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Opinion and Order entered October 13, 2010).  In Bennett, the Commission stated:

While a comparison of the disputed monthly bill to the Complainant’s billing history and the consistency of her usage pattern are important criteria to consider, they alone do not resolve the issue of the Complainant’s disputed high bill….  Also, this interpretation does not allow for other relevant facts or circumstances with probative value to be considered as evidence supportive of a high bill complaint.  Waldron does not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.

Bennett, Opinion and Order entered October 13, 2010, p. 6 (emphasis in the original).

		Most recently, in Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Opinion and Order entered November 15, 2011), the Commission reaffirmed its position in Bennett, supra, when it specified:

[T]he Waldron Rule allows a Complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  (Emphasis in original).

		In the instant situation, the high bills Complainant noted for the front apartment are the direct result of the foreign load wiring problem.  Complainant’s bills for the front apartment would be markedly less if the meter only had to record the electrical consumption for the front apartment, instead of being wired to record the consumption used elsewhere within the same premises.

Foreign Load

		Foreign load can occur whenever the meter for one dwelling registers usage for utility service provided to another dwelling unit.  Pursuant to 66 Pa. C.S.A. §1529.1, any premises containing more than one dwelling unit should individually meter each dwelling unit.  If the dwelling units are not individually metered, then the landowner is responsible to pay for the utility service.  In the instant situation, there are two dwelling units on the first floor.  The refrigerator, kitchen sink light, electric range and bedroom air conditioning unit for the back apartment are connected to the meter for the front apartment.  In addition, the basement lights and sump pump are also connected to the meter for the front apartment.  

In other words, when Complainant (living in the rear apartment) turned on the air conditioning unit in his bedroom, the electricity consumption was recorded on the meter for the front apartment, not the rear apartment.  The fluctuation which Complainant observed in recorded consumption for the front apartment actually is a reflection of the amount of energy he used in his living quarters in the rear apartment.  This proceeding does not require any action by Respondent due to the presence of the foreign load because Complainant, as the owner, is the only individual in possession of both affected dwelling units.  If he were currently renting out the front apartment, he would be required to either separate the wiring between the two apartments or pay the electricity bills for both first floor apartments himself.

Conclusion

Complainant contacted Respondent to complain his monthly bills for electricity were too high for the front, first floor apartment.  Complainant said the only electrical appliance or item in use in the front apartment was one refrigerator, and Complainant did not understand why the consumption would fluctuate so much during the year.

As a result of his complaint, Respondent visited the premises twice and inspected the electrical service provided to the premises.  Respondent inspected its own equipment plus inspected the equipment located inside the premises which Complainant owned.  Respondent determined the front apartment’s electric meter recorded consumption for some outlets and appliances, which were located and used in the rear apartment.  Respondent explained this foreign load situation to Complainant and also explained Complainant was responsible to fix this foreign load problem.

Complainant did not meet his burden of proof in this proceeding.  66 Pa. C.S. §332(a).  The evidence clearly shows Complainant’s billing statements and recorded consumptions for the front apartment fluctuated because the front apartment’s meter included electrical consumption from the rear apartment, where Complainant resides.  Therefore, in the ordering paragraphs to follow, the high bill complaint is denied.  

CONCLUSIONS OF LAW

1. This Commission has jurisdiction over the parties to and subject matter of this case.  66 Pa. C.S. §701.

2. Complainant has the burden of proving Respondent is not providing reasonable and adequate service.  66 Pa. C.S.A. §332(a).

		3.	Complainant did not meet the burden of proving he was overcharged for electric utility service provided by Respondent from 2010 through the present.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and Charisse M. Bennett v. The Peoples Natural Gas Company, LLC, Docket No. C-2009-2122979 (Opinion and Order entered October 13, 2010).


ORDER


		THEREFORE,
		
IT IS ORDERED:

		That the complaint of Glenn F. Borneman versus PECO Energy Company at Docket No. F-2011-2219165 is hereby denied.


Date:  March 29, 2012					                                                       									Katrina L. Dunderdale
								Administrative Law Judge
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