BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Consolidated Rail Corporation	:
for the abolition of thirty-one crossings of the 	:	A-00111016
Enola Branch, LC201323, MP 3.5 to MP 27.0,	:
Sub No. 1095, Harrisburg Division, Lancaster	:
County							:
							

Board of Supervisors of Bart Township,		:
							:
		v.					:	C-00913256
							:
Consolidated Rail Corporation,			:
and the Pennsylvania Department of 			:
Transportation and Commissioners of the		:
County of Lancaster, et al.				:


SCHEDULING ORDER 


On October 9, 1997, the Pennsylvania Public Utility Commission (Commission) entered an Opinion and Order approving a Stipulation of Settlement entered into by multiple parties to resolve various issues in connection with an Application filed by Consolidated Rail Corporation (Conrail) at Docket Nos. A-00111016 and C-00913256.  Conrail’s Application sought the abolition of thirty-one (31) crossings where the Enola Branch, Harrisburg Division, crossed above and below certain highways in a total of eight (8) municipalities in Lancaster and Chester Counties.  

On April 17, 2012, Eden Township, a Second Class Township in Lancaster County (“Eden Township”), filed a Petition to Modify Portions of the October 9, 1997 Opinion and Order (Petition) pertaining to the crossing identified in the 1997 Order as Crossing No. 10 (Pumping Station Road) (“Crossing No. 10”).  Crossing No. 10 is a below-grade crossing where Pumping Station Road crosses under the railroad right-of-way in Eden Township.  The bridge at this crossing is a stone arch culvert that is 31 feet in length and is located beneath the railroad embankment.  The bridge is of stone masonry construction, including the headwalls, wingwalls and abutments.  The bridge has a maximum vertical clearance of 12 feet 4 inches at the center of the arch and a horizontal clearance of 30 feet.

On May 9, 2012, the Commonwealth of Pennsylvania, Department of Transportation (PennDOT) filed an Answer opposing the Petition filed by Eden Township and requesting that the Petition be denied.  On May 11, 2012, the Commission’s Bureau of Investigation and Enforcement (BI&E) filed a letter opposing the Petition filed by Eden Township and requesting an evidentiary hearing be held or, in the alternative, the Petition be denied.  On November 19, 2012, the Commission granted BI&E’s request for an evidentiary hearing and referred the matter to the Office of Administrative Law Judge for further proceedings.  

On January 23, 2013, a Notice was issued establishing a Further Prehearing Conference for this matter for Thursday, February 21, 2013 at 10:00 a.m. in Hearing Room 4 of the Commonwealth Keystone Building in Harrisburg.  Administrative Law Judges Elizabeth H. Barnes and Joel H. Cheskis were assigned as Presiding Officers.  A Prehearing Conference Order was issued January 25, 2013.  In response to the Prehearing Conference Order, Prehearing Memoranda were received from Eden Township, PennDOT, BI&E, Norfolk Southern Railway Company (Norfolk) and the Pennsylvania Department of Conservation and Natural Resources (DCNR).  

The Initial Prehearing Conference was held as scheduled.  The following counsel appeared: Benjamin C. Dunlap, Jr., Esquire, on behalf of Norfolk; David Screven, Esquire, on behalf of BI&E; Gina D’Alfonso, Esquire, on behalf of PennDOT; Michael Gruin, Esquire, on behalf of Pennsylvania American Water Company (PAWC); Martha Smith, Esquire, on behalf of DCNR; and Janice Longer, Esquire, on behalf of Eden Township.

During the Initial Prehearing Conference, various procedural matters were discussed.  Most notably, the following procedural schedule was agreed upon:

	Eden Direct Testimony
	May 10, 2013

	Intervenor Direct Testimony
	June 7, 2013

	All Party Rebuttal Testimony
	June 28, 2013

	Hearings
	July 17, 2013

	Main Briefs
	30 days after receipt of transcript

	Reply Briefs
	20 days after Main Briefs



The hearing will be held in Harrisburg in a hearing room in the Commonwealth Keystone Building.  Other procedural issues were discussed as detailed below.  Both PAWC and the National Railroad Passenger Corporation (AMTRAK) requested to remain a party to the proceeding to monitor the impact it may have on their respective companies and asked to remain on the service list.  Neither request was opposed.  As those requests were reasonable and unopposed, they were granted.

The parties were reminded that Commission policy promotes settlements.  52 Pa. Code §5.231(a).  The parties are encouraged to commence settlement discussions as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary and the scheduled hearing will be cancelled.  The parties are reminded, however, that decisions of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Any settlement submitted for approval must be supported by substantial evidence.



THEREFORE,

IT IS ORDERED:

1. That the following schedule is adopted:

	Eden Direct Testimony
	May 10, 2013

	Intervenor Direct Testimony
	June 7, 2013

	All Party Rebuttal Testimony
	June 28, 2013

	Hearings
	July 17, 2013

	Main Briefs
	30 days after receipt of transcript

	Reply Briefs
	20 days after Main Briefs



2. That the service list shall be limited to the following parties:

	Party
	Counsel

	Eden Township
	Janice Longer, Esquire

	BI&E
	David Screven, Esquire

	Norfolk Southern Railway
	Benjamin C. Dunlap, Esquire

	DCNR
	Martha Smith, Esquire

	PennDOT
	Gina D’Alfonso, Esquire

	PAWC
	Michael Gruin, Esquire

	AMTRAK
	Dennis Moore, Esquire



3. That the parties shall receive all documents and shall copy all other parties on documents they file with the Commission or serve on us.  The parties are expected to conduct discovery, attend hearings, or present or cross-examine witnesses, as appropriate.  The parties shall serve the documents listed above so that the documents are received in-hand by the parties and presiding officers no later than 4:30 p.m. on the dates listed.  Parties may serve the documents listed above via e-mail to meet this requirement, with hard copy to follow by regular first class mail, so long as the electronic version is Microsoft Word compatible and no larger than 5 MB per email.  Parties shall not file testimony with the Commission, but shall file a certificate of service.  

4. That written testimony shall comply with the requirements of 52 Pa. Code §5.412 and shall be marked with numerical, sequential statement numbers.  Parties serving pre-served testimony pursuant to 52 Pa. Code § 5.412(f) are required, within thirty (30) days after the final hearing, to either eFile with or provide to the Secretary’s Bureau a Compact Disc (CD) containing all testimony furnished to the court reporter during the proceeding, consistent with the Commission’s Implementation Order, dated January 10, 2013, at Docket No. M-2012-2331973.

		5.	That all parties shall comply with the provisions of 52 Pa. Code §5.243(e) which prohibits the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.
		
		6.	That the parties shall conduct discovery pursuant to 52 Pa. Code §§5.321-5.373.  The parties are encouraged to cooperate and exchange information on an informal basis.  The parties shall cooperate rather than engage in numerous or protracted discovery disagreements that require formal resolution.  All motions to compel shall contain a certification by counsel setting forth the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel does not contain this certification, the parties will be directed to pursue informal discovery.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§5.361, 5.371-5.372.  No discovery shall be issued that cannot be answered earlier than thirty (30) days prior to the evidentiary hearing.

7.	That the evidentiary hearing will be held in Harrisburg and will commence at 10:00 a.m. unless changed by the presiding officers.  

		8. 	That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve administrative hearing resources.  52 Pa. Code §§5.232 and 5.234  
  
9.	That the evidentiary hearings in this matter constitute a formal legal proceeding and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.

10.	That any provision of this prehearing order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa. Code §5.223(a).




Date: February 25, 2013									
					Elizabeth H. Barnes
					Administrative Law Judge

			
		
					__________________________________________
					Joel H. Cheskis
					Administrative Law Judge
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