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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by D. Anne Wilson (Complainant) on August 13, 2012, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene Davis Heep issued herein on July 23, 2012.  Also before the Commission are the Reply Exceptions filed by PECO Energy Company (PECO or the Company) on August 22, 2012.  For the following reasons, we will deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint.



[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

          On November 4, 2011, the Complainant filed a Formal Complaint as a timely appeal of the informal decision issued by the Commission’s Bureau of Consumer Services. 

		The Complainant contended that the Company overbilled her in the amount of $2,846.68.  At the time of the hearing, the Complainant stated that she was disputing the amount of $1,000.  Tr. at 7.  As a remedy, she wants her balance reduced to zero ($0).  The Company filed an Answer on December 5, 2011, denying that the Complainant was overcharged.    

		A telephonic hearing was held on April 16, 2012.  The Complainant appeared pro se and presented no documents or witnesses.  The Company was represented by counsel and presented one witness, Dana McCollum, PECO Regulatory Assessor, and seven Exhibits. 

		At the end of the hearing, the Company was advised to submit clarifications of bills issued and the Complainant was allowed twenty days in which to submit supplemental information or documentation.  The Company subsequently submitted, as PECO Exhibit 8, copies of utility bills issued to the Complainant from November 2011 to March 2012 and for April 10, 2010.  The Complainant submitted the following:  (1) as Complainant Exhibit 1, a list of bills paid, check numbers and postdates; (2) as Complainant Exhibit 2, a bank balance history; (3) as Complainant Exhibit 3, PECO Exhibit 1 with notations; and (4) as Complainant Exhibit 4, copies of bills from August 2011 to April 2012.  Subsequently, the Complainant submitted Complainant Exhibit 5, which is a copy of a bill from May 2012.  The ALJ admitted all Exhibits and the record was closed on May 30, 2012.

In her Initial Decision, issued on July 23, 2012, ALJ Heep concluded that the Complainant had failed to carry her burden of proof on the issues presented in the proceeding.  I.D. at 9.  Accordingly, she recommended that the Complaint be dismissed.  Id.  Exceptions and Reply Exceptions were filed as above noted.

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  
University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In her Initial Decision, ALJ Heep reached thirteen Findings of Fact, I.D. at 4-5, and three Conclusions of Law, id. at 9.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Exceptions, Replies and Disposition

The Complainant filed Exceptions on several issues.  In its Replies, PECO points out that the Complainant does not allege that the ALJ made an error of law or abused her discretion in any manner.  R. Exc. at 2.  Instead, alleges PECO, the Complainant objects to the ALJ’s decision simply because she disagrees with it.  Id.  

Based upon our review of the record and the applicable law, we are in agreement with the ALJ’s determination that the Complainant has failed to carry her burden of proof on the pertinent issues.  Additionally, we find no basis within the Complainant’s Exceptions that would cause us to reject or modify the recommendations of the ALJ.  We will specifically address the major issue raised by the Complainant’s Exceptions, i.e., that she was overbilled and that her account was not credited for amounts that she actually paid.

Overbilling

The ALJ noted that, where a complainant alleges inadequate service due to overbilling, the complainant has the burden of establishing a prima facie case that she was overcharged for service.  I.D. at 7.  This can be accomplished in a number of ways, including showing that:  (1) the number of occupants in a household has not changed; (2) the potential for energy utilization was low; (3) the complainant's prior billing history showed no previous abnormalities; and (4) utility bills for the same period were higher although usage remained unchanged.  Dyckman v. PPL Electric Utilities Corporation, Docket No. C-20030661 (Order entered December 16, 2004); Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980); Burleson v. Pa. PUC, 501 Pa. 433, 461 A.2d 1234 (1983).  The Complainant may also establish a high billing prima facie case by presenting any other evidence showing that the bills were unreasonably high.  Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010). 

		However, as further noted by the ALJ, the Complainant here is not complaining of the classic “overbilling” situation involving, for example, broken meters, erroneous readings and/or a change in the number of occupants at a service address.  See Dyckman, Burlson. 

           In the pertinent Exception, the Complainant reiterates her claim that the Company’s bills were incorrect as issued.  Exc. at 1-2.  Specifically, the Complainant claims again that she did not receive credit for payments she made to PECO, and that the balance due section of the bills she received from PECO does not reflect the amount she has already paid.  Id.

		In response, PECO avers that the record clearly demonstrates that it did not overbill the Complainant and that her account was properly credited for the amounts paid.  R. Exc. at 3.  Additionally, according to PECO, the record demonstrates that there were no duplicate charges and that it did not charge the Complainant several times for the same budget billing amount.  Id.   

		On review of this Exception, we find that it lacks merit.  Our review of the record supports PECO’s position that it did not overbill the Complainant and that the Complainant’s account was properly credited for all the amounts she paid.  We also note that, contrary to the Complainant’s averments, there were several months during the period December 2009 through April 2012 when the Complainant did not pay her bill in full and/or on time.  R. Exc. at 3; Tr. at 24-27; PECO Exh. 1.  

		Additionally, the Complainant was given a sixty-month payment arrangement with PECO which required that she pay $16.66 per month on her $1,000 arrearage.  R. Exc. at 3; Tr. at 29: PECO Exh. 8 at 6.  Subsequent to that arrangement, the Complainant did not pay her bill in full or on time on more than one occasion.  R. Exc. at 3; Tr. at 30; PECO Exhs. 1 and 8.  From December 2011 through April 2012, the Complainant defaulted on her payment arrangement, resulting in PECO adding to her amount due the balance of the arrearage.  R. Exc. at 3; PECO Exhs. 1 and 8.    

		Based on the above, we conclude that the record does not support the Complainant’s position that she was overbilled or double-billed by PECO.  Accordingly, the ALJ correctly concluded that the Complainant has not met her burden of proof, pursuant to Section 332(a), supra, on the matter of PECO’s alleged overbilling.  Based on the foregoing, this Exception will be denied. 
Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of D. Anne Wilson to Administrative Law Judge Darlene Davis Heep’s Initial Decision, which was issued on July 23, 2012, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Darlene Davis Heep is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by D. Anne Wilson, at Docket No. F-2011-2272410, against PECO Energy Company is dismissed.

4. That this proceeding be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  February 28, 2013
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