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Alan and Christine Villano				:	
							:
	v.						:		C-2011-2259758
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about August 25, 2011,  Alan and Christine Villano (Complainants) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent or PPL) alleging that:  (1) they requested copies of a letter of notification [for PPL] to build a 178kV distribution line; (2) low voltage EMFs cause cancer in children; (3) PPL will not meet the setback requirement; and that the Villanos need to be ¼ mile away from the proposed line to be safe.  On September 19, 2011, Respondent filed an Answer denying the alleged voltage and correcting it to 138kV; asserting that they do not know how far the Complainants’ house is from the line; denying a connection between EMFs and cancer; denying that they will violate any setback requirements; and denying that a 138kV line requires a ¼ mile setback.

By Hearing Notice dated December 19, 2011, the parties were notified that an Initial Hearing in this case was scheduled for the morning of February 24, 2012.  That Initial Hearing was changed to a Prehearing Conference held telephonically on April 23, 2012.

At the Prehearing Conference, Alan Villano was available by telephone.  The Respondent was represented by attorneys Jessica R. Rogers, Esq. and John H. Isom, Esq. who were also available by telephone.  Discussed at the Prehearing Conference were the issues raised in the formal complaint and dates for submission of testimony, evidentiary hearings, and submission of briefs.  I explained the pros and cons of written testimony over in-person testimony the day of the hearing.  Mr. Villano understood.  A very liberal schedule was developed and agreed to by all.  

The agreed upon dates were memorialized in my Scheduling Order of May 29, 2012.  No objections to the Scheduling Order were received.  My Scheduling Order required that Direct Written Testimony be submitted by the Complainants by June 29, 2012.  No Direct Written Testimony was received from the Complainants.  

On July 19, 2012, Jessica R. Rogers, Esquire copied me on a letter written to Complainant Alan Villano.  In the letter, Ms. Rogers noted that she did not receive the Villanos’ Direct Written Testimony and that if the Villanos had decided not to proceed with their complaint to contact her so that she could file the appropriate documents with the Commission.  There was no contact, written or oral, with either Ms. Rodgers, or the undersigned Administrative Law Judge (ALJ).  

On August 24, 2012, PPL Electric Utilities Corporation filed a Motion to Dismiss for failure to prosecute.  The Motion to Dismiss was accompanied by a Notice to Plead, informing the Complainants that they had twenty (20) days to answer the Motion to Dismiss.  No answer or response was received from the Complainants.  The hearings were scheduled for October 22 and 23, 2012.  Based upon the Motion to Dismiss, the scheduled hearings were cancelled.  No response was received from the Complainants concerning the cancellation.  

Pursuant to the request of the Chief Administrative Law Judge, a further Prehearing Conference was scheduled by Notice dated December 11, 2012.  That Notice

scheduled an in-person Prehearing Conference for Tuesday January 29, 2013.  The Notice stated:  “Attention: You may lose your case if you do not take part in this hearing and present facts on the issues raised.”  (Bold and underline in the original.)

The second Prehearing Conference convened as scheduled.  The Complainants failed to appear.  The Respondent appeared represented by counsel and was prepared to go forward with the Prehearing Conference.  We took a ten (10) minute recess to allow the Complainants to show.  I also placed a telephone call to their telephone number listed on the Formal Complaint; the number was disconnected.  Counsel for the Respondent moved for dismissal for failure to prosecute.  The record closed at the conclusion of the hearing.

FINDINGS OF FACT

1. The Complainants are electric service customers of the Respondent.

2. The Respondent is a jurisdictional utility providing electric service in Pennsylvania.

3. Alan Villano fully participated in the Prehearing Conference and agreed to written testimony, and the litigation schedule discussed during that Prehearing Conference.

4. A Scheduling Order issued May 29, 2012, required that the Complainants file Direct Written Testimony in this Docket by June 29, 2012.

5. The Complainants failed to file Direct Written Testimony.

6. The Complainants failed to file an answer or response to the Respondent’s Motion to Dismiss despite an attached Notice to Plead.

7. The Complainants refused certified mail from the Respondent.

8. The Complainants did not file any response to the cancellation of the scheduled October 22 and 23, 2012 hearings.

9. A second Prehearing Conference was properly scheduled and held; the Complainants failed to appear.

10. Complainants did not settle or withdraw the Complaint prior to the second Prehearing Conference or obtain a continuance.

DISCUSSION

The Complainants in this matter have failed to file Direct Written Testimony despite participating in a Prehearing Conference on April 23, 2012, during which the litigation schedule was discussed and agreed upon.  Following the Prehearing Conference, on May 29, 2012, I issued a Scheduling Order directing the Complainants to file Direct Written Testimony by June 29, 2012.  No objections to the Scheduling Order were filed.  The Complainants filed no written testimony.  

On July 19, 2012, counsel for PPL sent the Complainants a letter indicating that they had been trying to reach them via telephone and were unable to, and that PPL had not received their testimony, and finally, that if they had decided to not proceed, to let counsel know and counsel would file the appropriate documents with the Commission.  The Complainants did not respond to the July 19, 2012 letter.  On August 24, 2012, PPL filed a Motion to Dismiss for failure to prosecute.  

In its Motion to Dismiss, PPL indicated that it had sent the July 19, 2012 letter via certified mail and that the letter was refused and returned.  The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §§  5.101-103.   

		Here, Mr. Villano fully participated in the first Prehearing Conference and agreed to the discussed timetables and requirements and then failed to participate in the prosecution of their complaint and refused to communicate with either the Respondent, or the assigned ALJ.

At the request of the Chief Administrative Law Judge a second Prehearing Conference was scheduled for January 29, 2013 to afford the Complainants the opportunity to address the issues raised in their Formal Complaint.  A Notice was issued on December 11, 2012, stating the date and time of the scheduled Prehearing Conference and advising the parties that the case could be dismissed if they failed to appear for the Prehearing Conference.  

The Prehearing Conference convened as scheduled.  Jessica R. Rodgers, Esquire on behalf of the Respondent appeared and was ready to proceed.  The Complainants failed to appear.  We took a ten (10) minute recess to allow time for the Complainants to appear; they failed to appear.  I telephoned their number on their Formal Complaint; the number had been disconnected.  

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994).

The Notice was mailed to the Complainants at the address listed on their Formal Complaint and has not been returned to the Commission by the United States Postal Service.  Therefore, Complainants are deemed to have received the Notice and had sufficient notice of the day, date and time of the scheduled Prehearing Conference.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  
By their unexcused failure to appear Complainants waived the opportunity to participate.  52 Pa. Code § 5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  

The Complainants did not seek a continuance before or after the scheduled Prehearing Conference.  The Complainants have had numerous opportunities to pursue their Formal Complaint and have failed to prosecute their Formal Complaint; therefore it will be dismissed in the Ordering Paragraphs below.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2. Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  

3. Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994).

4. Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  

5. By their unexcused failure to appear Complainants waived the opportunity to participate in the Prehearing Conference.  52 Pa. Code § 5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  

ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Alan and Christine Villano at Docket No. C-2011-2259758 is dismissed with prejudice for failure to prosecute.
 
2. That the Secretary’s Bureau mark Docket No. C-2011-2259758 closed.


Date:	March 6, 2013								/s/			
								Ember S. Jandebeur
								Administrative Law Judge
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