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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Pennsylvania Electric Company (Penelec or Company), filed on August 13, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on July 24, 2012.  No Replies to Exceptions were filed.  For the reasons set forth herein, we shall grant the Exceptions and modify the ALJ’s Initial Decision, consistent with this Opinion and Order.
History of the Proceeding

On May 23, 2011, Joey Maluchnik (Complainant) filed a Formal Complaint (Complaint) against Penelec, in which he alleged that he received high bills on his residential account with Penelec dating back to 2006.

On June 28, 2011, Penelec filed an Answer and New Matter in response to the Complaint.  In its Answer, Penelec averred that there were no errors in its billing statements to the Complainant during that time frame.  Answer at 2.  In its New Matter, Penelec alleged its bills were correct and that the Complainant was barred from contesting any billing statements prior to 2009, under the legal theory of res judicata, because the Complainant filed two informal complaints in 2008 and 2009.  Answer at 5‑8.  The Complainant did not file an answer to Penelec’s New Matter pursuant to 52 Pa. Code § 5.63.

On November 10, 2011, the ALJ issued a Prehearing Order.  

Prior to the start of the initial hearing, the Parties submitted a Joint Stipulation dated July 15, 2011 (Joint Stipulation), in which the Parties agreed that the issue in this proceeding was limited to the Complainant’s allegation of high billing charges from November 2009 to the present.

On December 5, 2011, the ALJ held the initial telephonic hearing.  The Complainant appeared pro se and testified on his own behalf.  Penelec was represented by counsel, presented the testimony of three witnesses, and introduced twelve exhibits, eleven of which were admitted into the record.  The Parties also entered their Joint Stipulation, which was admitted into the record as Joint Exhibit 1.  The transcript of this hearing contains seventy-eight pages.

On January 6, 2012, the ALJ closed the hearing record by Interim Order Closing the Hearing Record.

On February 7, 2012, the ALJ issued the Second Interim Order which reopened the Hearing Record for the purpose of obtaining new tests and reports from Penelec.  Also on February 7, 2012, the ALJ issued a Telephonic Hearing Notice, which scheduled a further telephonic hearing to be held on March 29, 2012.

On February 29, 2012, Penelec filed a Petition for Clarification and requested additional direction regarding what information and tests were sought by the Second Interim Order dated February 7, 2012.  Penelec also sought additional time within which to submit the requested documentation about the test results.

On March 5, 2012, the ALJ issued the Third Interim Order, which provided Penelec with greater specificity concerning the tests to be performed.

On the morning of March 29, 2012, the Complainant contacted the ALJ prior to the start of the further telephonic hearing and requested a continuance due to a bomb threat at work.  The Complainant’s job functions required him to be present during the subsequent police inspection, and, thus, he was unavailable to attend the hearing.

On April 17, 2012, the ALJ issued a Fourth Interim Order which continued the telephonic hearing and issued a Further Telephonic Hearing Notice, which scheduled a further telephonic hearing for Monday, April 23, 2012.

On April 23, 2012, the ALJ convened the further telephonic hearing with both Parties present.  Counsel for Penelec presented the testimony of two witnesses and offered one additional exhibit, which was an eight-page report with nine exhibits attached.  This report and exhibits were admitted into the record.  The ALJ also requested an updated Exhibit 1 (Account Summary) from Penelec, to be submitted after the hearing.  This Exhibit was received on April 24, 2012, and the ALJ caused this Exhibit to be made part of the hearing record on April 25, 2012.  The Complainant appeared pro se and testified in response to the testimonial documentary evidence presented by Penelec.  The Complainant offered thirteen exhibits, five of which were admitted into the record.  The transcript of the April 23, 2012 hearing contains eighty-eight additional pages.

On May 31, 2012, the ALJ closed the hearing record by Second Interim Order Closing the Hearing Record. 

In the Initial Decision, issued July 24, 2012, the ALJ dismissed the Complaint in part, and sustained it, in part, and directed Penelec to pay a civil penalty of $1,000 for the violation of 66 Pa. C.S. § 1501 by failing to conduct a high bill investigation.  I.D. at 22-23.  As noted, supra, Penelec filed Exceptions on August 13, 2012.  No Replies to Exceptions were filed.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Penelec is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

			Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence  may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

The Commission recently explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011). 

ALJ Dunderdale made forty-three Findings of Fact and reached five Conclusions of Law.  I.D. at 4-11, 21-22.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 
 
		We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 
(Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

		In considering the Complainant’s allegation that Penelec overcharged him for his electric service, the ALJ found that he did not meet his burden of proof.  The ALJ noted that while the Complainant’s electric bills appeared high for a house of its small stature with a low thermostat setting and no occupant, “an appearance of a fact does not prove that fact and does not meet the burden of proof required in these proceedings.”  I.D. at 15.  The ALJ stated that the evidence that Penelec gathered in preparation of its March 2012 report does not explain how or why the Complainant’s recorded consumption increased slightly despite the low thermostat setting or the fact that the Complainant only visited the dwelling sporadically.  However, she also noted that an “appearance of incongruous facts does not mean Complainant met his burden of proof in this proceeding.”  66 Pa. C.S. § 332(a).  I.D. at 16.

		The ALJ further noted that, although not proven by Penelec, the evidence in the Record shows that the electric baseboard heaters contained in the Complainant’s residence work harder when the Complainant is away from the service address because when the Complainant visits the service address, he relies on a wood stove to heat the premises.  This means that the Complainant actually uses more electricity to heat the service address when he is away from the premises than when he is at the premises.  Id.

		With regard to the Complainant’s allegation that Penelec provided him with unreasonable customer service, the ALJ found that he has met his burden of proof.  From the record evidence, the ALJ noted that the Complainant contacted Penelec numerous times over a six-year period to complain that he was overcharged for consumption that he did not use and to request assistance in understanding the cause of his high billing statements.  Beyond telephonic billing analyses designed “to convince the ratepayer he was wrong, [Penelec] refused to investigate each time.”  I.D. at 17.  In sustaining the Complainant’s allegations of unreasonable customer service, the ALJ opined that:

. . . [i]t stretches the limits of credulity for Penelec to state outright, as it did at the hearing, that it never conducts tests at a service address, that the only function of a high bill investigation is to educate the consumer, that there is no need to consider any changes in the occupancy or usage at a 


service address, and that it did all that it possibly could to investigate the high bill dispute.

I.D. at 17 (emphasis in original).

The ALJ further opined that at some point, after receiving repeated complaints, Penelec should have visited the service address to investigate these complaints further.  She reasoned that had Penelec investigated on-site sooner, prior to her order to do so, the Complainant would have had the opportunity to seek the help of a contractor to assist him in determining factors such as the heat loss value of the structure, how much insulation was needed for the service address, and how to best use the electrical heating system at the service address during the periods when the Complainant was away from the address in cold weather months.  I.D. at 19.  Based upon her finding of unreasonable customer service and failure to properly conduct a high bill investigation, the ALJ assessed a $1,000 civil penalty on Penelec in accordance with 66 Pa. C.S. § 3301.  I.D. at 21.  In reaching her recommendation that the civil penalty should be $1,000, the ALJ analyzed the Commission’s Policy Statement at 52 Pa. Code § 69.1201 that sets forth ten factors that the Commission may consider in evaluating whether a fine for violating a Commission Order, Regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.

		In its first Exception, Penelec agrees with the ALJ that the Complainant failed to meet his burden of proof that Penelec overcharged him on his electric bill.  However, Penelec argues that the ALJ erred in her Conclusion of Law No. 4, that Penelec provided the Complainant with unreasonable customer service concerning Penelec’s high bill investigation.  Penelec avers that the ALJ’s finding that it consistently refused to investigate the Complainant’s high bill allegations is contradictory to her other findings that Penelec:
· removed and tested two electric meters in use at the Service Location; 

· twice conducted a telephonic survey with the Complainant regarding potential electric usage at the Service Location, leading to the issuance of a Customer Bill Analysis; and

· issued electric service bills consistent with the consumption recorded on the electric meters.

Exc. at 3 (citing I.D. at 15).

		Penelec states that the crux of the ALJ’s concerns regarding its provision of unreasonable customer service centers around the fact that it did not offer to visit the Complainant’s service address to investigate possible causes of the Complainant’s high bills prior to being instructed to do so by the ALJ.  In defense of this, Penelec avers that it does not enter a customer’s home to conduct testings, such as foreign load checks or ground checks, because these types of tests relate to internal equipment and wiring that the customer owns and not to Penelec’s electric distribution system.  Penelec reasons that insisting that Penelec has a legal obligation to perform testing for electrical defects within a customer’s residence is redefining a utility’s service obligation under 66 Pa. C.S. § 102, which Penelec avers has never been interpreted to include requiring a utility to conduct investigations of a customer’s internal wiring and equipment.  Exc. at 3-4.

		Penelec further avers that the ALJ’s finding that it failed to provide reasonable customer service because it did not visit and conduct tests of the Complainant’s equipment and wiring at the service address is inconsistent with Pennsylvania law and the terms of its Commission-approved retail electric tariff.  Rule 23 of this tariff states that “[t]he Customer, by accepting service from the Company, assumes responsibility for the safety and adequacy of the wiring and equipment installed by the Customer.”  Exc. at 7 (citing Penelec’s Tariff-Electric Pa. P.U.C. No. 80, Supplement No. 21, effective January 1, 2011).  This tariff also defines the term Point of Delivery as “[t]he location at which the Company service connection terminates and the Customer’s wiring and installation begins.” Id.

After review of the record and Penelec’s Exception, we agree with Penelec’s assertion that the ALJ erred in her ruling that Penelec provided the Complainant with unreasonable customer service.  As outlined, supra¸ the ALJ’s finding is based upon Penelec’s refusal to conduct an on-site investigation at the service address to test the Complainant’s wiring and equipment inside his home.  We agree with Penelec that this finding is not consistent with the terms of its Commission-approved retail electric tariff.  As a utility’s contract with its customers, a tariff states the terms and conditions under which the utility will serve its customers, and the responsibilities of both the company and the customer in this provision of service.  The tariff is a legal document that is binding on both the utility and its customers.  Pennsylvania Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995).  In the matter before us, Penelec’s retail electric tariff outlines that there is a separation between its electric distribution system and the wiring and equipment on the Customer’s premises.

As Penelec also notes in its Exception (Exc. at 3, fn. 2), even our Regulations regarding line extensions support its argument concerning separation of responsibilities between the utility and the customer:

Wiring and equipment on the premises of the customer shall be installed to conform with the rules and standards established by the public utility.  The customer shall provide poles, wires and other construction necessary to bring the terminus of the customer’s installation to a location where it may be connected to a line extension by means of a service line.

52 Pa. Code § 57.19(g).

It is clear from Penelec’s tariff, and supported in our Regulations, that there is a point where the responsibility of the utility ends and the responsibility of the customer begins.  At this point, it is the customer’s responsibility to consult outside help beyond that of the utility to determine whether the causes of the problems being experienced are related to the customer’s own electrical equipment and wiring or to the equipment of the utility serving the customer.  We further agree with Penelec’s assertion that the Complainant was free at any time to consult an electrician or other contractor rather than wait for an on-site visit from Penelec to determine the cause of the problem.  Exc. at 10.

		It is also important to note that neither the Code, our Regulations, Penelec’s tariff, or case law requires a utility to conduct an on-site investigation in examining a high bill complaint.  As noted by Penelec in its Exceptions, the Commission’s decision in Kenneth L. Craft v. Pennsylvania Electric Company, 1976 Pa. PUC Lexis 95, is relevant to this point.  In that case, the complainant alleged that the utility improperly failed to investigate, determine, and correct the cause of excessive consumption of electricity at the complainant’s service address.  In dismissing this case, we found that:

It is apparent . . . that the respondent has reasonably investigated the subject matter of the complaint and, in so doing, has found complainant’s power consumption to be congruent with his connected electrical load.  Inasmuch as respondent’s ownership and maintenance responsibilities end at the point of delivery, it is complainant’s sole responsibility for maintaining the internal circuitry and controlling his consumption of electrical energy

Craft, supra, at *7.  See also, Michael Hineline v. Metropolitan Edison Company and Pennsylvania Power & Light Company, 1990 Pa. PUC Lexis 156 (upholding the ALJ’s decision that the utility’s requirement of only requiring an electric inspector to certify the installation of the service line was consistent with the duty to supply electricity safely to the customer and that the safety concerns of the customer were the responsibility of the customer).

		Although our Regulations do not explicitly require a utility to conduct on-site investigations in examining a high bill complaint, they do set forth provisions for the investigation of a customer’s billing dispute.  Specifically, our Regulations state that upon the initiation of a dispute, a public utility shall:

(2)  Investigate the matter using methods reasonable under the circumstances, which may include telephone or personal conferences, or both, with the customer or occupant

*	*	*

(4)  Provide the customer or occupant with the information necessary for an informed judgment, including, but not limited to, relevant portions of tariffs, statements of account and results of meter tests.

52 Pa. Code § 56.151 (emphasis added).  It should be noted that Section 56.151 of our Regulations does not state that a utility must investigate the matter using all methods, but rather that the utility conduct an investigation that is “reasonable under the circumstances.”   

		In the matter before us, Penelec utilized several methods to conduct a thorough investigation of the Complainant’s high bill allegations.  These efforts included removing and testing two meters at the service address to verify their accuracy, revealing that the meters correctly recorded the Complainant’s electricity consumption.   Additionally, Penelec twice conducted a Customer Billing Analysis of the Complainant’s account.  These analyses revealed that the potential usage at the Complainant’s service address was consistent with the consumption actually recorded by the meter.  The methods Penelec used to investigate the Complainant’s allegations each indicated that the Complainant was being correctly billed for his recorded consumption.  Additionally, Penelec was cooperative and complied with conducting on-site testing at the service address when ordered to do so by the ALJ.  Based on the information in the record regarding Penelec’s actions in this case, we are of the opinion that Penelec’s actions were reasonable under the circumstances and that Penelec provided the Complainant with information necessary for an informed judgment.    

In its second Exception, Penelec excepts to the ALJ imposition of a $1,000 civil penalty on Penelec for a violation of 66 Pa. C.S. § 1501 for failing to conduct a high bill investigation.  Penelec asserts that, because it did not violate the Code, a civil penalty cannot be imposed under Section 3301 of the Code, 66 Pa. C.S. § 3301.  Penelec additionally avers that the ALJ’s rationale used in evaluating the factors and standards for determining the amount of a civil penalty under the Policy Statement at 52 Pa. Code § 69.1201(c) is flawed.  Specifically, Penelec argues that the ALJ’s assertion that Penelec did not see a need to inquire about the number of occupants at the Complainant’s service address is inconsistent with her Finding of Fact No 9.  Penelec claims that Finding of Fact No. 9 correctly describes the process in which Penelec conducted a Customer Billing Analysis of the Complainant’s account and estimated the Complainant’s potential for electricity consumption based upon several inputs, including the number of residents living at the service address.  In referencing this Finding of Fact, Penelec states that “[a] fair reading of that finding, along with the record evidence, confirms that Penelec’s high bill investigation did consider the number and change of residents in the Service Location, among other factors.”  Exc. at 9.

		Penelec contends that the ALJ’s rationale for assessing a civil penalty is based, in part, on her finding that Penelec repeatedly refused to investigate the Complainant’s high bill allegation.  Penelec submits that in making this assertion, the ALJ erroneously equates an investigation with an on-site visit to the service address to determine the possible causes of the high billing.  Exc. at 9.  Penelec also submits that the cases, which were cited by the ALJ in support of her finding, that Penelec’s conduct was intentional because it “knowingly refused to investigate adequately or reasonably” in light of its knowledge “of the Commission’s decisions in this proceeding,” are irrelevant because they do not address what a utility is required to do in an investigation of a high bill complaint.  Exc. at 10-11.  Penelec argues that the efforts it made to, inter alia, test the meter at the service address for accuracy and to estimate the Complainant’s potential for energy consumption to determine if it was in line with the consumption recorded by the meter are itself an investigation, “albeit not the one demanded by the ALJ.”  Exc. at 9-10.  Penelec further avers that placing the burden on Penelec to conduct an on-site visit when a customer files a high bill complaint could be “a potentially costly and resource intensive exercise and one that is not supported or required by Pennsylvania law.”  Exc. at 12.  

		We are of the opinion that the ALJ erred in directing that Penelec be subject to a $1,000 penalty for its actions in this proceeding.  Based upon our review of the record in this proceeding,  Penelec has not violated any provisions of the Code, our Regulations or case law that would warrant such a penalty.  As such, we shall grant Penelec’s second Exception and modify the ALJ’s Initial Decision accordingly.  

Conclusion

		Based on the above discussion, we shall grant Penelec’s Exceptions and, consistent with this Opinion and Order, we shall modify the ALJ’s Initial Decision by reversing: (1) the ALJ’s conclusion that the Complainant met his burden of proof that Penelec provided unreasonable customer service with regard to Penelec’s high bill investigation, and (2) the ALJ’s directive that Penelec be required to pay a civil penalty of $1,000, in violation of 66 Pa. C.S. § 1501, for failing to conduct a high bill investigation, as provided for in the Public Utility Code, 66 Pa. C.S. § 3301; THEREFORE,

IT IS ORDERED:

		1.	That the Exceptions of Pennsylvania Electric Company, filed on August 13, 2012, to the Initial Decision of Administrative Law Judge Katrina L. Dunderdale are granted, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued July 24, 2012, is modified, consistent with this Opinion and Order.

3.	That the Formal Complaint of Joey Maluchnik against Pennsylvania Electric Company at Docket No. C-2011-2245451 is denied.

		4.	That the proceeding docketed at C-2011-2245451 be marked closed. 

[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  March 14, 2013 
ORDER ENTERED:  March 14, 2013
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