BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
					


Douglas Park						:	
							:
	v.						:		F-2012-2308984
							:
PPL Electric Utilities	Corporation			:


[bookmark: _GoBack]
INITIAL DECISION


Before 
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


This Decision dismisses in part and sustains in part a formal Complaint that Douglas Park (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) on June 4, 2012.  The Complaint is an appeal from a Bureau of Consumer Services (BCS) decision dated May 14, 2012, at BCS Case No. 2947291.

Complainant requests a credit on his account for approximately $2,765.40, the amount added to his account from his tenant’s account, which was transferred when foreign wiring was found on the tenant’s meter on or about November 11, 2006.  Complainant complains he cannot pay the amount and he requests a reduction in his payment arrangement.  The complaint was served on PPL Electric Utilities Corporation (“PPL” or “Respondent”) on June 12, 2012.  Respondent timely answered the complaint on July 3, 2012 denying the material allegations of the Complaint.  An Initial Telephonic Hearing was scheduled for October 29, 2012.  Complainant requested a continuance in order to seek counsel on October 22, 2012.  His request for continuance was granted and the hearing was rescheduled for December 3, 2012.  Mr. Park later requested a continuance of the December 3, 2012 hearing in order to obtain counsel, and the hearing was rescheduled and held on February 15, 2013.

Complainant appeared pro se.  Respondent was represented by Andrew H. Ralston, Jr. Esquire.  Bryon Barrows testified for Respondent.  The transcript was filed on February 19, 2013.  Complainant faxed Mr. Ralston and ALJ Barnes an exhibit on March 11, 2013, which Mr. Ralston indicated he had no objection to.  Therefore, it was marked Complainant’s Exhibit 1 and admitted into the record.  The record closed on March 11, 2013.

FINDINGS OF FACT

1.	Complainant is Douglas Park, an individual residing at 5 Ridgedale Avenue, Williamsport, Pennsylvania, 17701.  N.T. 7.

2.	Complainant owns a “double house” service property at 611-613 Howard Street, Williamsport, Pennsylvania 17701, which receives electric service from PPL.  N.T. 7-8.

3.	Complainant does not dispute that there was foreign wiring on his tenant’s meter at the service property; rather, he advocates that the Commonwealth law (specifically Section 54) should be changed such that “a landlord would not have to be 100 percent solely responsible for a singular outlet in a basement in the joists or rafters, that essentially was never used, set up as a bait and switch and trap by a professional renter, in that this methodology that is being used, therefore, clears all electrical billing responsibility to the original people responsible for the electric at that particular address.”  N.T. 9-10.

4.	Respondent is Complainant’s electric distribution carrier, PPL Electric Utilities Corporation.

5.	Complainant claims he is not an ONTRACK customer because he has not yet produced a Schedule C to Respondent from his income tax filing.  N.T. 14-15.

6.	Complainant is not employed; however, he receives approximately $1,000 - $1,200 monthly gross income from being a landlord.  N.T. 16-17.

7.	Complainant receives food stamps (ACCESS), which is a medical and a food supplemental program that helps him bring essentials into his home.  N.T. 17.

8.	Complainant lives with one other adult who has no income.  N.T. 18.

9.	Complainant has a medical disability called anxiety and panic disorder.  N.T. 19.

10.	Complainant once had a protection from abuse order against another individual, but that has since expired.  N.T. 21.

11.	The balance transferred from Complainant’s tenant’s account to Complainant’s account was $2,765.40 in November, 2006.  N.T. 22-24.

12.	Complainant believes a Code Inspector who checked the service property’s wiring after a fire, would have checked for foreign wiring, and never told Complainant that he had foreign wiring.  N.T. 25-26.

13.	Complainant has paid for the amount transferred to his account, and his current outstanding balance appears to be from his own personal electric usage.  N.T. 28-33.  PPL Exhibit 1F.

14.	Complainant seeks a reduced payment arrangement from Respondent.

15.	When the foreign wiring was found, the tenant’s account was transferred into the Complainant’s name, and after the foreign wiring was fixed on or about December 6, 2006, the account going forward transferred back to the tenant’s account.  N.T. 40-44.

DISCUSSION

		The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa.1950).  In this case, the Complainant appeals the BCS decision and requests a more affordable payment arrangement.

		By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).  Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982).  The Respondent has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S. §1303.  Neal v. Philadelphia Gas Works, Docket No. Z‑00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990).  All customers are obligated to pay for utility service.  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Co., Docket No. Z‑8712758 (Order entered April 8, 1988).  A payment arrangement, which prevents service termination as long as the Complainant complies with it, is a privilege, not a right.  Mandell v. Duquesne Light Co., Docket No. C-20030234.  (Order entered March 17, 2004.)

Foreign Load

In the instant case, Complainant argues that a reasonable standard should be applied to determine which of the tenant’s charges should be attributable to the foreign load issues identified by PPL’s technician and that only those charges should be the responsibility of the landlord in this case.  This approach was abandoned in Ace Checking Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, Order (May 21, 2010), because the Commission was being inserted into a dispute between the tenant and the landlord, and it was reasoned that those disputes are better left to courts of common pleas and district magistrates to manage concerning contractual disputes between landlords and tenants.

In Ace Check Cashing, the Commission found that the ultimate dispute in a foreign load case is the financial responsibility for an established amount of charges for past utility service between a landlord and tenant.  The dispute does not concern the utility or the utility’s service, and, therefore, its resolution does not require the Commission’s regulatory expertise.

The policy adopted by the Commission in Ace Check Cashing is consistent with the plain meaning of Section 1529.1 of the Public Utility Code, which holds the landlord financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.  The account is returned to the tenant after the foreign load is corrected but any arrearage stays with the landlord/owner even though the amount might exceed the portion of the arrearage attributable to the foreign load.  Although this may seem unreasonable to the landlord, he or she is not without legal recourse.  A civil lawsuit may be brought before a district magistrate or court of common pleas for compensation.  The public policy behind this law is that the owner is in the better position to know about the existence of a foreign load than is the tenant; and the law encourages the landlord to correct the situation and remove the foreign load from the tenant’s meter.  Further, in administrative proceedings, there is no issue regarding joining a third party tenant as a party or witness in order to resolve the case.

Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1 states the following:

§ 1529.1.  Duty of owners of rental property.

[bookmark: IN;3][bookmark: SP;a83b000018c76](a) Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b) History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.
	
The express language of this statutory provision provides that the owner of the rental property is responsible for the payment of all utility services provided to the property when the usage of several tenants is recorded on one meter and billed accordingly, regardless of whether or not the owner has notified the utility providing the service.

		In interpreting this provision, the Commission has determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) at 6.  See also, Santos v. Metropolitan Edison Co., 1997 Pa. PUC LEXIS 184 at *21 (finding that, upon discovery of foreign load and identification that the dwelling unit is not separately metered, the utility must switch the account into the name of the landlord and bill the landlord’s account for any unpaid billing on the account).  Upon finding foreign load, the utility must list the account, including any arrearages, in the landlord’s name.  The landlord is responsible for paying the utility bills until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.  This rule applies even if the amount of usage attributable to foreign load is considered de minimus.  The Commission does not have jurisdiction over disputes concerning the financial responsibilities of private parties, such as the landlord and tenant, and such matters are to be resolved in the Court of Common Pleas.  Id. at 8.

		Based on the evidence in the instant case, PPL complied with the law by placing the tenant’s account into the landlord’s name in November, 2006.  There is no dispute as to the existence of foreign load at that time.  The Complainant did not deny that foreign load existed on November 11, 2006.  Accordingly, PPL was required to place the tenant’s entire account balance of $2,765.40, into the landlord’s name, regardless of the amount of the balance that may have been attributable to foreign load.  Additionally, there is no dispute that effective December 6, 2006, the foreign load problem had been resolved and the tenant was again held responsible for her account except for the arrearage which remained the landlord’s responsibility.  These actions are within the legal constraints of Ace Check Cashing and Santos.

Payment Arrangement

		The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401-1418 applies to this proceeding.  The Commission has the authority to establish a payment arrangement pursuant to 66 Pa. C.S. §1405(a), within the strict guidelines set forth in 66 Pa. C.S. §1405(b).  Specifically, Section 1405(c), (d), (e), and (f) address limitations on payment agreements as follows.

(c) CUSTOMER ASSISTANCE PROGRAMS. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

(d) NUMBER OF PAYMENT AGREEMENTS.—Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

(e) EXTENSION OF PAYMENT AGREEMENTS.—If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the Commission may reinstate the payment agreement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.

(f) FAILURE TO COMPLY WITH PAYMENT AGREEMENT. – Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service.  Pending the outcome of a complaint filed with the Commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

Complainant in the instant case has already had a Commission-ordered payment arrangement as of May, 2012, issued at level 4, with a budget billing amount of $282.00 plus $840 towards arrearage for a total payment agreement of $1,122.00 per month beginning June, 2012.  A level 4 customer has an income of 300% the federal poverty level pursuant to 66 Pa. C.S. § 1405(b)(4).  At the hearing, Complainant testified he is trying to become an ONTRACK customer with reduced payments, but he has not yet produced a Schedule C form from his income tax filing.  N.T. 15-16.  Complainant further testified that his gross monthly income is $1,000 - $1,200 from being a landlord, and he resides with one other adult who has no separate income.  Although he receives food stamps, he receives no other cash assistance.  Based upon this testimony, I find that Complainant is a level 1 customer with a gross monthly household income less than 150% of the Federal poverty level.  Therefore, under Section 1405(d), Complainant is entitled to a second Commission-ordered payment arrangement.  Pursuant to Section 1405(b)(1), the length of time for Complainant to resolve his unpaid balance on his account shall be extended to five years because Complainant’s monthly household gross income does not exceed 150% of the Federal poverty level.



CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Complainant has the burden of proof pursuant to 66 Pa. C.S. §332(a).

3.	The Commission is authorized to establish a payment arrangement between a public utility and a customer.  66 Pa. C.S. §1405(a).

4.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401‑1418, applies to this proceeding.

		5.	Complainant has met his burden of proving he is entitled to a second payment arrangement regarding his current balance to be resolved within five years pursuant to 66 Pa. C.S. § 1405(b)(1) because his gross monthly household income has decreased to less than 150% the federal poverty level; therefore, he is now a level 1 instead of a level 4 customer.

		6.	Complainant is financially responsible for his tenant’s entire account as of November 11, 2006, because foreign load was verified on the tenant’s service at that time.  66 Pa. C.S. § 1529.1.

		7.	PPL properly returned the tenant’s account to the tenant after the foreign load was corrected in December, 2006, and the arrearage properly stayed with Complainant even through the amount exceeded the portion of the arrearage attributable to the foreign load.  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) at 6.  See also, Santos v. Metropolitan Edison Co., 1997 Pa. PUC LEXIS 184 at *21.



ORDER


		THEREFORE,

		IT IS ORDERED:
	
1. That the complaint filed by Douglas Park is dismissed in part and
sustained in part.

		2.	That the tenant’s arrearage of $2,765.40 as of December 6, 2006, is the financial responsibility of Complainant.
		
		3.	That Douglas Park shall make monthly payments consisting of his budget bill plus one-sixtieth (1/60) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in this case.

		4.	That as long as Douglas Park keeps the payment schedule stated in this Order, PPL Electric Utilities Corporation shall not suspend or terminate his electric and natural gas utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.

		5.	That, if Douglas Park does not keep the payment schedule stated in this Order, PPL Electric Utilities Corporation is authorized to suspend or terminate his utility service in accordance with the Commission’s statutes or regulations.

		6.	That the record at Docket No. F-2012-2308984 be marked closed.


Date:	March 13, 2013				_____/s/___________________________								Elizabeth H. Barnes
							Administrative Law Judge
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