BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Tiffany Wolfe
:


:
C-2012-2315775

v.
:
C-2012-2321178


:

Philadelphia Gas Works
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On June 22, 2012, Tiffany Wolfe (complainant) filed a formal Complaint against Philadelphia Gas Works (PGW or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant placed an “x” in the box marked “Other” and wrote on the form that “charges from a property I did not live at.”  Under the “state the facts of your complaint” section, the complainant wrote that “[d]uring the period of 2003 – 2007 I did not live on the 4200 Romain Street.  I have attached a letter to prove this from the property I was living @t as well as drivers license for the period as well.”  As relief, the complainant wrote in “I want these charges removed.”  The June 22, 2012, Complaint was docketed at Docket No. C-2012-2315775.



On August 15, 2012, respondent filed an Answer to the complainant’s June 22, 2012, Complaint.



On July 31, 2012, the complainant filed a second Complaint with the Commission.  The July 31, 2012, Complaint was a duplicate of the June 22, 2012, Complaint.  This Complaint was docketed at Docket No. C-2012-2321178.


On September 18, 2012, respondent filed an Answer to the complainant’s July 31, 2012, Complaint.  



By Hearing Notice dated October 17, 2012, a hearing on the Complaint at Docket No. C-2012-2315775 was scheduled for December 10, 2012, at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on October 18, 2012.  The Prehearing Order directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



On October 22, 2012, respondent filed a Motion to Consolidate the June 22, 2012 and July 31, 2012 Complaints.  Since the October 22, 2012, Motion to Consolidate was not endorsed with a Notice to Plead, respondent re-filed its Motion on October 23, 2012, this time advising the complainant that she had 20 days to file a written response to the Motion.  52 Pa.Code § 5.103(c).


The complainant did not file a response to respondent’s Motion to Consolidate.


On November 14, 2012, I issued an Order granting respondent’s request to consolidate the two Complaints.



The hearing convened as scheduled on December 10, 2012.  Complainant appeared pro se and testified.  Complainant did not offer any exhibits.  Respondent appeared and was represented by Laureto Farinas, Esq., who presented the testimony of Jack Irizzary, a Customer Review Officer.  Respondent offered nine exhibits which were all admitted into evidence.


The Record in this case consists of a 70-page transcript and nine exhibits.  The record in this case closed on December 28, 2012 when I received the transcript of the hearing.
FINDINGS OF FACT

1. The complainant in this case is Tiffany Wolfe.

2. The respondent in this proceeding is Philadelphia Gas Works.
3. The complainant previously resided at, and was the PGW customer of record for, 4228 Romain Street, Philadelphia, PA (service address).  Tr. 9; PGW Exh. 1.
4. In 2010, the complainant filed a formal Complaint with the Commission to challenge her responsibility for a final bill for service at the service address in the amount of $7,355.35.  That Complaint was docketed at F-2010-2203046.  Tr. 10, 38; PGW Exh. 1.
5. A hearing on the complainant’s Complaint at Docket No. F-2010-2203046 was held before Administrative Law Judge (ALJ) Joel Cheskis on October 26, 2011.  Tr. 10-11, 13-14, 38.
6. PGW and the complainant entered into a settlement agreement during the October 26, 2011, hearing, the terms of which were orally placed on the record.  The terms of the agreement reduced the complainant’s outstanding balance from $8,108.95 to $6,500.00.  The complainant also agreed to apply for PGW’s Customer Responsibility Program (CRP).  If determined eligible for CRP, the $6,500.00 balance would become part of the complainant’s frozen arrearage that would ultimately be forgiven provided she made the required payments on time and in full.  Tr. 14-15, 39-40.

7. The complainant informed ALJ Cheskis that she agreed to the terms of the settlement.  Tr. 15.

8. On October 26, 2011, PGW filed a Certificate of Satisfaction with the Pennsylvania Public Utility Commission (Commission), with a copy to the complainant.  By copy of the Certificate of Satisfaction, PGW notified the complainant of her right to object to any part of the settlement in writing to the Commission within ten (10) days of the date of the letter.  Tr.  39-40; PGW Exh. 1.
9. The complainant did not file a written objection to any part of the settlement with the Commission.  Tr. 11, 40.
10. On June 22, 2012, the complainant filed the Complaint at Docket No. C-2012-2315775 to again challenge the balance she owes for the service address.  
11. On July 31, 2012, the complainant filed a Complaint identical to Docket No. C-2012-2315775 with the Commission.  This Complaint was docketed at Docket No. C-2012-2321178.

12. The complainant initiated service at the service address on July 19, 2002.  The complainant was connected to the service address from July 19, 2002 through May 31, 2005 and again from November 1, 2005 through September 16, 2008.  Tr. 43, 49, 53; PGW Exhs. 3 and 7.

13. The complainant no longer resides at the service address.  The complainant now resides at 4753 Loring Street, Philadelphia, PA.  Tr. 8.  

14. PGW has no record of the complainant requesting discontinuance of gas service to the service address.  PGW Exh. 7.
15. As of December 1, 2012, the complainant’s total outstanding balance was $8,302.18, of which $7,355.35 is attributable to the complainant’s account for gas service at the service address.  Tr. 50-51; PGW Exh. 6.

DISCUSSION
 The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

In the present case, the complainant is challenging a balance that PGW maintains she owes for gas service provided to 4228 Romain Street, Philadelphia, PA.  Although the complainant could not remember the specific date she moved out of the service address, she testified that she did ask PGW to shut-off gas service to the service address when she moved out.

Commission regulations provide that “[a] ratepayer who is about to vacate premises supplied with utility service or who wishes to have service discontinued shall give at least 7 days notice to the utility and a nonratepayer occupant, specifying the date on which it is desired that service be discontinued.”  52 Pa. Code § 56.16(a).  The regulations further provide that if the ratepayer fails to provide such notice to the utility, then “the ratepayer shall be responsible for services rendered.”  Id.  Additionally, the regulations provide that “[i]n the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.”  Id. at § 56.16(b).
This is not the first time the complainant has challenged her responsibility for this balance.  The complainant previously filed a formal Complaint, docketed at F-2010-2203046, that dealt with this same balance.  An Initial Hearing on that complaint was scheduled for October 26, 2011 before ALJ Joel Cheskis.  During the October 26, 2011 hearing, the parties reached a settlement agreement that resolved the Complaint.  The parties placed the terms of the settlement on the record.  The following is an excerpt from the transcript of the October 26, 2011, hearing regarding the settlement:
Judge Cheskis:
I understand that the parties have been holding settlement discussions, and that those settlement discussions have been positive, and that the parties would like to place on the record the terms of the settlement, to be followed by the filing of that settlement or a Certificate of Satisfaction; is that correct?

Mr. Farinas:
That’s correct, Your Honor.

Judge Cheskis:
Okay.  Please proceed?

Mr. Farinas:
Thank you, Your Honor.  


Your Honor, this matter, the complaint filed by Ms. Wolfe, involves a disputed balance for gas used at 4228 Romaine Street, although Ms. Wolfe currently lives at 4753 Loring Street.  


The parties have discussed the matter, and PGW has agreed to remove from the balance, which currently is $8,108.95, $1,608.95, reducing the Complainant’s balance to $6,500.  

From the preliminary household income information Ms. Wolfe has provided, she appears to be qualified for the Customer Responsibility Program, and she has agreed to re-apply or make application for the Customer Responsibility Program, and which we have explained to her that the balance of $6,500 will become part of her frozen arrears, and she will pay a discounted amount of gas going forward based upon her income, and when she makes those payments on time and in full, she will earn forgiveness of the $6,500 in equal portions for 36 months.


That concludes the terms of the settlement.

Judge Cheskis:
Can you please provide those three numbers to me again, the current balance, the –

Mr. Farinas:
Right.  The current balance - - I’m sorry - - of the disputed amount for the Romaine Street Address and Ms. Wolfe’s balance from the Loring Street address is $8,108.95.  


PGW has agreed to reduce the balance by $1,608.95, resulting in a remaining balance of $6,500, even.

Judge Cheskis:
Okay, thank you.  And do you agree with that, those terms, Ms. Wolfe?

Ms. Wolfe:
Yes.

Judge Cheskis:
Thank you.



The complainant never indicated that she was dissatisfied with the terms of the settlement during the October 26, 2011 hearing, nor did she state that she should not be held responsible for the outstanding balance from 4228 Romain Street.  Moreover, even though PGW’s Certificate of Satisfaction informed the complainant of her right to object to the settlement in writing within ten days of its filing, the complainant never filed a written objection to any portion of the settlement.  Now, more than one-year later on December 10, 2012, the complainant testified that she never agreed to the terms of the settlement placed on the record during the October 26, 2011 hearing.  Since the transcript of the October 26, 2011 hearing clearly demonstrates that the complainant agreed to the aforementioned settlement terms regarding the balance owed for 4228 Romain Street, the complainant’s contradictory testimony provided during the December 10, 2012 hearing acts to wholly undermine her credibility.


Contrary to the complainant, PGW’s witness provided detailed and credible testimony and exhibits regarding the complainant’s various account histories with PGW, and demonstrating that PGW has no record of the complainant requesting discontinuance of gas service to the service address.  



The record demonstrates that the complainant vacated the service address without requesting termination of service.  Pursuant to Commission regulations, the complainant is legally responsible to pay for the gas usage that occurred at the service address while the account was active in her name.  Consequently, since the complainant did not meet her burden of proving that PGW improperly billed her for gas service, her Complaint is denied.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5. A ratepayer who vacates a premises supplied with utility service without providing notice to the utility and without requesting discontinuance shall be responsible for services rendered.  52 Pa. Code § 56.16(a).

6. The complainant failed to prove by a preponderance of the evidence that the respondent improperly billed her for service.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaints of Tiffany Wolfe against Philadelphia Gas Works at Docket Nos. C-2012-2315775 & C-2012-2321178 are denied; and
2. That the Secretary’s Bureau shall mark Docket Nos. C-2012-2315775 & C‑2012-2321178 as closed.
Date:
     March 26, 2013      
                      /s/                                            


Christopher P. Pell


Administrative Law Judge
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