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		v.

The Parrish Transportation Co.

  
	OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Letter-Petition to Appeal Staff Action[footnoteRef:1] (Petition), filed by The Parrish Transportation Co. (Petitioner) on December 26, 2012, relative to the above-captioned proceeding.  The Petition refers to a Letter that was issued by the Commission’s Bureau of Technical Utility Services on December 12, 2012 (December 2012 Letter).  No Response to the Petition has been filed.  For the reasons set forth herein, we will deny the Petition. [1: 	In the Letter-Petition, the Petitioner states that it is requesting an appeal of the decision in the December 12, 2012 Letter that was issued by the Commission’s Bureau of Technical Utility Services (TUS) and that  denied the Petitioner’s Application for a waiver of the Commission’s Regulations in Section 29.333(e).  The Petition was filed within twenty days after TUS issued its Letter.  As a result, we will treat the instant matter as a Petition to Appeal Staff Action pursuant to our Regulation at 52 Pa. Code § 5.44.] 


History of the Proceeding

	By Order entered on May 2, 1932, the Petitioner was certified to provide limousine service at Docket No. A‑00022037.

	On November 26, 2012, the Petitioner filed an Application for a Request for Waiver of Vehicle Age Requirement contained in Section 29.333(e) of the Commission’s Regulations (Application)[footnoteRef:2] [2: 		Section 29.333(e) of our Regulations, 52 Pa. Code § 29.333(e), states as follows:  “Vehicle Age.  Unless otherwise permitted by the Commission, a vehicle may not be operated in limousine service which is more than 8 model years old.  For example, the last day on which a 1996 model year vehicle may be operated in limousine service is December 31, 2004.  This provision is effective August 6, 2007.”  (Hereinafter referred to as the “eight-year rule.”).
] 


	On November 27, 2012, TUS sent a Letter to the Petitioner in which it stated that it had reviewed the information submitted by the Petitioner in its Application requesting permission to use vehicles more than eight model years old in the Petitioner’s limousine service.  TUS noted that, pursuant to the Commission’s Regulation at 52 Pa. Code § 29.333(e), vehicles operated in limousine service in the Commonwealth may be no more than eight model years old, unless otherwise permitted by the Commission.  TUS denied the Application because it was filed late and was incomplete.  

	On December 6, 2012, TUS received a letter from the Petitioner seeking reconsideration of the November 27, 2012 Letter denying the Application.  The Petitioner also submitted additional information to support the Application’s request for waiver.

	In the December 2012 Letter, TUS stated that it had reviewed the additional information submitted by the Petitioner in its Application seeking permission to use vehicles more than eight model years old in the Petitioner’s limousine service area.  

	The December 2012 Letter averred that, on November 26, 2012, the Petitioner submitted an untimely incomplete Application for exemption from the “eight-year rule.”  The December 2012 Letter also noted that the Petitioner was informed, per Letter from the Commission dated June 22, 2012 (June 2012 Letter), that waivers to Section 29.333(e) of the Commission’s Regulations would not be considered unless the Application was submitted by September 30, 2012.  The December 2012 Letter further stated that the additional information submitted by the Petitioner lacked sufficient justification as to why the vehicle was worthy of consideration to remain in service.  Because the Application was filed late and also deemed incomplete, TUS denied the Application.

	As noted, on January 4, 2013, the instant Petition was filed.  No response to the Petition has been filed.

Discussion

In considering the Petition, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

Section 5.44(a) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.44(a), provides that:

Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless appealed to the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.

Courts have held that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding. 
 
Legal Standard Regarding the Vehicle Age Requirement

		As noted, the Commission’s legal standard regarding the vehicle age requirement is found at Section 29.333(e) of our Regulations, 52 Pa. Code § 29.333(e).  It reads as follows:

§ 29.333.  Vehicle and equipment requirements.

***

(e)	Vehicle age.	Unless otherwise permitted by the Commission, a vehicle may not be operated in limousine service which is more than 8 model years old.  For example, the last day on which a 1996 model year vehicle may be operated in limousine service is December 31, 2004.  This provision is effective August 6, 2007.

		By Order entered June 1, 2007, the Commission clarified the procedure that a carrier may use to seek an exemption to the “eight-year rule.”  See Petition of the Pennsylvania Taxi and Paratransit Association, Docket No. P-00072274 (Order entered June 1, 2007).  In that Order, the Commission approved the procedural and substantive guidelines established by the Commission’s former Bureau of Transportation and Safety,[footnoteRef:3] noting that the guidelines are not substantive rules but rather “provide guidance on [the Bureau’s] interpretation of our regulation regarding the vehicle age requirement and the process by which the exemptions requests will be evaluated.”  Id. at 3, n.4. [3: 	The functions of the Commission’s former Bureau of Transportation and Safety have now been divided between TUS and the Bureau of Investigation and Enforcement.  The Bureau of Investigation and Enforcement handles matters that are prosecutory in nature.  Implementation of Act 129 of 2008; Organization of Bureaus and Offices, Docket No. M-2008-2071852 (Order entered August 11, 2011). 
] 


The Petition

In its Petition, the Petitioner states that the limousine it is seeking permission to use is in very good condition with low miles.  Petition at 1.  The Petitioner further states that it did not realize that the June 2012 Letter included a deadline of September 30, 2012.  Id.  The Petitioner states that it is requesting that the Commission reconsider the Application and approve the waiver of the deadline.[footnoteRef:4]  Id. [4: 	We note that this case may involve a violation of our Regulation at 52 Pa. Code § 1.21, which requires a corporation to be represented by an attorney in an adversarial Commission proceeding.  See, e.g., Re: Application of Trident, Inc., Docket No. A-2011-2226132 (Order entered August 11, 2011); Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010) (holding that a corporate officer was not permitted to file Exceptions in a Commission proceeding on behalf of the corporation).  Nevertheless, considering the circumstances in this case, and our resolution in this proceeding, we need not address this issue here.] 


Disposition

We will deny the Petition seeking appeal from staff action.  The request for a waiver from the “eight year rule” was rejected because the Application was not filed timely, and because it was incomplete.  We believe Staff properly rejected the Application as untimely.  Therefore, we need not address the issue of whether it was complete.  The Petitioner, in our view, was clearly notified that an application for a waiver of the “eight year rule” must be submitted by September 30, 2012.  Nevertheless, the Petitioner’s Application was not submitted in a timely manner.  Therefore, we concur in Staff’s determination that the request should be denied.

		The Petitioner admits that it received the June 2012 Letter from the Commission.  However, it overlooked the fact that there was a deadline for the exemption.  The June 2012 Letter informed the Petitioner of the Commission’s requirements with regard to the eight model year rule.  In the “Submission of Request for Waiver” Section, the June 2012 Letter stated as follows:   

B.  The Request for Waiver may be submitted between July 1st and September 30th of each year to Rodney D. Bender, P.E., Manager, Bureau of Technical Utility Services. 

June 2012 Letter at 2.

We note the difference in the Instructions to Obtain Waiver of Vehicle Age Requirements (Taxis or Limos) for 2013, as compared to the Instructions to Obtain Waiver of Vehicle Age Requirements (Taxis or Limos) for 2012.  The Instructions for 2012 stated at page 2:  “Requests will be accepted beginning on July 1st of each year.  We suggest that requests be filed no later than September 30th to ensure obtaining a waiver prior to December 31st.”  In contrast, the Instructions for 2013 stated at page 2:  “Requests will be accepted beginning on July 1st of each year.  No requests will be accepted after September 30th to ensure obtaining a waiver prior to December 31st.”

Considering all of the above, we conclude that the Petitioner was given sufficient notification that:  (a) September 30, 2012 was the deadline for submitting an application for a waiver of the eight model year rule for 2013; and (b) the reason for this deadline was to permit applicants to complete the process by December 31, 2012.  As above noted, the Petitioner requested an exemption by Letter received November 26, 2012.  Accordingly, the Application was not submitted timely and was properly rejected for that reason.

This case is distinguishable from our recent decision in Pa. Public Utility Commission, Bureau of Technical Utility Services v. Gregory E. Ruffo t/d/b/a Ruffo’s Auto Repair, Docket No. A-00122379 (Order entered January 24, 2013) (Ruffo).  In that case, a limousine service operator filed a timely application for a waiver of the eight model year rule.  The application was unacceptable when submitted, but the applicant subsequently rectified the deficiency.  As a result, we permitted the applicant to move forward with its application for a waiver.

Ruffo does not prohibit staff from enforcing the September 30 deadline.  The September 30 deadline was established for good reason:  to permit applicants to complete the process of obtaining a waiver for calendar year 2013 by December 31, 2012.  If we would grant the instant Petition, we see no basis for denying any application for a waiver on the grounds it was not timely filed, no matter how late it was filed.  We decline to so hold.

Conclusion

For the reasons set forth above, we will deny the instant Petition for Appeal from Staff Action; THEREFORE,
		IT IS ORDERED:

		1.	That the Petition to Appeal Staff Action, filed by The Parrish Transportation Co., on December 26, 2012, is denied.

		2. 	That this matter shall be closed.


							BY THE COMMISSION,
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							Rosemary Chiavetta
							Secretary


(SEAL)
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