BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Edward D. Martino d/b/a County Line Market	:
							:
	v.						:		C-2012-2316843
							:
Pennsylvania Electric Company 			:


Edward D. Martino d/b/a County Line Market	:
							:
	v.						:		C-2012-2316861
							:
Liberty Power Holdings, LLC			:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On July 6, 2012, Edward D. Martino, d/b/a County Line Market, filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Pennsylvania Electric Company (Penelec) and Liberty Power Holdings, LLC (Liberty Power).  In his Complaint, Mr. Martino averred that “regarding Liberty Power Holdings LLC, they informed Penelec that (on about July 2011) that I had agreed to a fixed rate of .098 cents per kilowatt hour, when in fact, Penelec had never charged that high of a rate.”  Mr. Martino stated that he asked Penelec to stop sending Liberty Power any more money because he had no agreement with Liberty Power but that Penelec continued to send money to Liberty Power for about two months.  Mr. Martino asked for reimbursement for the difference that Penelec was charging and the “inflated rate” charged by Liberty Power from July, 2011 to May, 2012.
		Mr. Martino’s formal Complaint was bifurcated by the Commission’s Secretary’s Bureau so that a copy of the Complaint was served on Penelec, and docketed at number C-2012-2316843, and a copy of the Complaint was served on Liberty Power, and docketed at number C‑2012-2316861.

		On August 21, 2012, Penelec filed an Answer and New Matter in response to Mr. Martino’s Complaint.  The New Matter was accompanied by a Notice to Plead.  In its Answer, Penelec admitted that it provides residential retail electric service to Mr. Martino but denied that there are incorrect charges on Mr. Martino’s bill for his electric service.  Penelec then responded to each specific averment Mr. Martino made in his Complaint.  In its New Matter, Penelec stated that Liberty Power informed them that Mr. Martino determined to purchase electric energy from Liberty Power in July, 2011 and that Penelec in turn sent Mr. Martino a letter confirming that determination.  Penelec further provided in its New Matter that at all times the Company acted in accordance with its Commission-approved tariffs regarding switching customers to an alternative generation supplier and that Mr. Martino’s Complaint should therefore be dismissed with prejudice.  Penelec attached to its New Matter copies of its correspondence to Mr. Martino.

		Also on August 21, 2012, Liberty Power filed an Answer to Mr. Martino’s Complaint.  Liberty Power denied that it did not have an arrangement with Mr. Martino to provide him electric service.  Liberty Power requested that the Commission deny Mr. Martino’s Complaint.

		Also on August 21, 2012, Penelec filed Preliminary Objections in response to Mr. Martino’s formal Complaint.  In its Preliminary Objections, Penelec argued that Mr. Martino’s formal Complaint should be dismissed because of the failure to join Liberty Power as an indispensable/necessary party.  Mr. Martino did not file an answer to Penelec’s Preliminary Objection.  On September 25, 2012, an Order Denying Penelec’s Preliminary Objections and Consolidating Cases was issued.  In that Order, it was determined that Mr. Martino did not fail to join an indispensable party but, rather that the Commission’s 

Secretary’s Bureau bifurcated the Complaint when it was filed.  The September 25, 2012 Order consolidated the Complaint filed against Penelec with the Complaint filed against Liberty Holdings.

On October 3, 2012, the Commission issued a Telephone Hearing Notice establishing an Initial Telephonic Hearing for the consolidated cases for Thursday, November 8, 2012 and assigning me as the Presiding Officer.  A Prehearing Order was issued on October 11, 2012 establishing the procedural rules that would govern this matter.

The evidentiary hearing was held on November 8, 2012 as scheduled.  Edward Lanza, Esquire appeared on behalf of Liberty Power; Patrick Malone, Esquire appeared on behalf of Penelec; and Mr. Martino appeared pro se.  A transcript of 104 pages was created.  A second transcript was prepared when it was discovered that the first transcript did not contain a transcription of a taped telephone call played at the hearing.  The second transcript contains 108 pages.

The record closed in this matter when the second transcript was submitted to the Commission on February 8, 2013.  The record includes Penelec Exhibits 1-3 and 5-7 and Liberty Power Exhibits 1-7.  This matter is now ready for disposition.

FINDINGS OF FACT

1. The Complainant in this case is Edward D. Martino, d/b/a County Line Market.

2. The Respondents in this case are Pennsylvania Electric Company and Liberty Power Holdings, LLC.

3. County Line Market is a sole proprietorship that Mr. Martino owns and is located at 8810 Big Valley Pike in Mill Creek, Pennsylvania.  Tr. 12-13.

4. The office for County Line Market is located at Box 43, Blue Bell, Pennsylvania.  Tr. 13.

5. Liberty Power Exhibit Number 1 is an audio recording of the third party verification for Mr. Martino’s enrollment for alternative generation service with Liberty Power on July 25, 2011.  Tr. 39; Liberty Power Exh. No. 1.

6. Ms. Lusette Metz is authorized to enroll with Liberty Power as the electric supplier for County Line Market.  Tr. 41; Liberty Power Exh. No. 1.

7. Ms. Metz is an employee of Mr. Martino and supervises County Line Market.  Tr. 25.

8. Mr. Martino never heard of Liberty Power.  Tr. 10.

9. Ms. Metz identified in the third party verification process the correct federal employer identification number, account number, service address and telephone contact number for Mr. Martino’s business.  Tr. 41-42; Liberty Power Exh. No. 1.

10. Ms. Metz stated in the third party verification process that the fixed energy only rate Mr. Martino would receive from Liberty Power would be 0.08771 and that the price to compare was 0.09357.  Tr. 42; Liberty Power Exh. No. 1.

11. Ms. Metz stated in the third party verification process that the term of the service with Liberty Power would be 24 months beginning August, 2011.  Tr. 42; Liberty Power Exh. No. 1.

12. Ms. Metz answered several other questions in the third party verification process.  Tr. 42-44; Liberty Power Exh. No. 1.
13. The date and time of the third party verification was July 20, 2011 at 1:35 p.m.  Tr. 44; Liberty Power Exh. No. 1.

14. Mr. Martino called Penelec on March 19, 2012 when he first realized Liberty Power was charging him for generation services to request that they discontinue sending Liberty Power any more money.  Tr. 26, 30, 33, 73, 74, 93.

15. Penelec Exhibit Number 3 is a letter from Penelec to Mr. Martino dated July 5, 2011 and sent to the Blue Bell address confirming Mr. Martino’s enrollment with Liberty Power.  Tr. 14-15; Penelec Exh. No. 3.

16. Penelec Exhibit Number 2 is a compilation of Mr. Martino’s bills from Penelec from June, 2011 to June, 2012.  Tr. 17-18; Penelec Exh. No. 2.

17. Mr. Martino’s electric bills identify basic charges from Liberty Power in a block text and a telephone number to contact Liberty Power with any questions.  Tr. 18; Penelec Exh. No. 2.

18. Liberty Power Exhibit Number 2 is a letter from Liberty Power to Mr. Martino’s Middle Creek address dated July 25, 2011 confirming Mr. Martino’s enrollment with Liberty Power and the terms and conditions of the service.  Tr. 21-22; Liberty Power Exh. No. 2.

19. Liberty Power Exhibit Number 2 sets forth the terms of the agreement between Mr. Martino and Liberty Power, including a fixed product rate of 0.08771.  Tr. 24; Liberty Power Exh. No. 2.

20. Liberty Power Exhibit Number 2 also includes terms and conditions such as the rate quoted and providing customers with 30 days to rescind the agreement.  Tr. 24; Liberty Power Exh. No. 2.

21. There are three bookkeepers at County Line Market, any one of whom could pay the electric bills.  Tr. 28.

22. Liberty Power appeared on all of Mr. Martino’s bills from September, 2011 to June, 2012.  Tr. 29; Liberty Power Exh. No. 2.

23. Prior to March, 2012, Mr. Martino never reviewed his electric bills, but an employee did.  Tr. 30.

24. Penelec Exhibit Number 5 is a letter dated March 19, 2012 from Penelec to Mr. Martino and sent to the Blue Bell address that indicates that Penelec will resume providing Mr. Martino with electric service effective April 30, 2012.  Tr. 32-33; Penelec Exh. No. 5.

25. Nicoiee Wilson is a complaint analyst for Liberty Power and is familiar with the processes that Liberty Power uses to enroll customers.  Tr. 36-37.

26. Liberty Power Exhibit Number 2 is the Liberty Power welcome packet dated July 25, 2011 that includes terms and conditions of service, including the right of the customer to rescind the contract.  Tr. 45-46; Liberty Power Exh. No. 2.

27. Liberty Power Exhibit Number 3 is a print out of the electronic correspondence between Liberty Power and Penelec showing Mr. Martino’s usage.  Tr. 46-47; Liberty Power Exh. No. 3.

28. Liberty Power Exhibit Number 4 is a compilation of Mr. Martino’s bills from Liberty Power that are kept internally and indicate a rate of 0.08771 per kilowatt hour.  Tr. 47-48; Liberty Power Exh. No. 4.

29. Liberty Power Exhibit Number 6 is Liberty Power’s communication log where the Company records any calls received or made to Mr. Martino.  Tr. 48; Liberty Power Exh. No. 6.

30. Liberty Power Exhibit Number 5 is the payment history for Mr. Martino’s account indicating all the payments that were received.  Tr. 49; Liberty Power Exh. No. 5.

31. Liberty Power Exhibit Number 7 is the early termination fee notification from Liberty Power to Mr. Martino.  Tr. 49-50; Liberty Power Exh. No. 7.

32. Pamela Jordan is a business analyst in the Compliance Department for Penelec and has been employed by Penelec for thirty-five years.  Tr. 53-54.

33. Penelec Exhibit Number 1 is a detailed Statement of Accounts for Mr. Martino at the Mill Creek, Pennsylvania service address that shows the billing, meter date, type of consumption and other information regarding individual bills, including the amount billed by Penelec and the amount billed by Liberty Power.  Tr. 55-57; Penelec Exh. No. 1.

34. The amount billed by Penelec represents the distribution charges and the amount billed by Liberty Power represents the generation charges.  Tr. 57; Penelec Exh. No. 1.

35. Mr. Martino’s bills distinguish between the amount billed by Penelec and the amount billed by Liberty Power.  Tr. 57-58; Penelec Exh. No. 2.

36. Penelec Exhibit Number 2 is a compilation of bills from Penelec to Mr. Martino from June, 2011 to April, 2012.  Tr. 58; Penelec Exh. No.2.

37. Charges from Liberty Power first appeared on Mr. Martino’s bill from Penelec on September 29, 2011.  Tr. 61; Penelec Exh. No. 2.
38. Mr. Martino was only charged for electric service from Liberty Power until April 26, 2012.  Tr. 62; Penelec Exh. No. 2.

39. Lisa Herchick is supervisor of supplier services for Penelec since 2005 and is responsible for coordinating activities between Penelec and electric generation suppliers.  Tr. 67.

40. When a Penelec customer chooses to switch to an alternative generation supplier, they first sign a contract with the supplier, the supplier sends the enrollment to Penelec and the customer then begins with the alternative supplier on their next meter read if the enrollment is received 15 days prior to the next meter read.  Tr. 68, 70.

41. Penelec is informed about the customer’s intent to switch to an alternative generation supplier when they receive an electronic data interchange, or EDI, similar to the third party verification that took place in this matter.  Tr. 69.

42. Penelec confirms each enrollment with the customer when an EDI is received from an alternative generation supplier.  Tr. 70-72; Penelec Exh. No. 3.

43. Penelec sent an enrollment letter to Mr. Martino on July 26, 2011 asking Mr. Martino to contact Penelec by August 29, 2011 if he did not wish to enroll with Liberty Power.  Tr. 72; Penelec Exh. No. 3.

44. Mr. Martino was switched to Liberty Power on August 31, 2011.  Tr. 72-73.

45. Mr. Martino was switched back to Penelec on March 19, 2012.  Tr. 74.

46. Penelec Exhibit Number 5 is a cancellation letter that is automatically generated by Penelec once a cancellation is requested and explains to the customer that their supply contract was terminated per the customer’s request.  Tr. 75; Penelec Exh. No. 5.
47. A request to drop service must be received 15 days prior to the customer’s next meter read or the request to drop will not be effective until the following meter read.  Tr. 74-76.

48. The reference to Liberty Power on Mr. Martino’s June 4, 2012 bill only indicated that there were no current charges from Liberty Power on that bill.  Penelec Exh. No. 2.

49. Raymond Valdes is an advisor for the Rate and Regulatory Affairs Department in Pennsylvania for First Energy Service Company and has worked with the Company for 22 years.  Tr. 79.

50. Mr. Valdes’ responsibilities include preparing tariffs; developing retail rates, rules and regulations; developing the default service plan; preparing financial data; and preparing reports to the Commission.  Tr. 80.

51. Penelec’s Electric Generation Supplier Tariff sets forth the Commission-approved interaction and coordination between Penelec and the alternative generation supplier necessary for ensuring the delivery of competitive energy supply to customers.  Tr. 82, 84-90; Penelec Exh. No. 7.

52. Penelec’s Electric Service Tariff sets forth the Commission-approved rates, rules and regulations under which various retail services are supplied by Penelec to its retail customers.  Tr. 83, 90-93; Penelec Exh. No. 6.

DISCUSSION

		Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Mr. Martino’s Complaint is that he never enrolled in alternative generation service with Liberty Power and that Penelec took too long to remove Liberty Power from his bill once he requested they do so.  Mr. Martino requested that he be reimbursed for the difference Penelec was charging and the “inflated” rate he was charged by Liberty Power.  Mr. Martino, therefore, has the burden of proof in this proceeding.

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

With regard to Mr. Martino’s complaint that he was incorrectly switched to Liberty Power as his alternative supplier of energy, during the hearing, Mr. Martino testified:

I have never heard of Liberty Power.  I’ve never had any agreement with them.  If they have an agreement with somebody else, then you can deal with that person, but I’ve never agreed – I would have never agreed to pay an exorbitant rate that was higher [than Penelec’s].  As a consumer, why would I do something like that when, in fact, the reason why power is elected [sic] is to give the consumer an opportunity to shop for a lower rate.

Tr. 10-11.  Essentially, Mr. Martino argues that he was switched to Liberty Power without his approval.  Substantial record evidence, however, demonstrates that the service was properly switched.

Liberty Power Exhibit Number 1 is a recording of the third-party verification wherein one of Mr. Martino’s employees enrolled his electric generation account with Liberty Power.  According to the recording that was played during the hearing, Lusette Metz, whom Mr. Martino previously testified was the supervisor of his store, Tr. 25, made the enrollment.  During the third-party verification, Ms. Metz:

· Stated she was the person authorized to enroll the account with Liberty Power as the electric supplier, Tr. 41;

· Provided the correct federal employer identification number, Tr. 41, see also, Tr. 25;

· Provided the correct account number and corresponding service address, Tr. 42;

· Provided the correct telephone contact number, Tr. 42;

· Stated the correct fixed energy only rate to be received from Liberty Power, Tr. 42;

· Acknowledged that the Liberty Power charge will be a line item on the electric bill, Tr. 42-43; 

· Acknowledged that Penelec would provide confirmation of the enrollment, Tr. 43;

· Acknowledged that early termination fees may apply if the service is cancelled before the term expires, Tr. 43;

· Authorized Penelec to provide Liberty Power electric consumption data, Tr. 43;

· Acknowledged her right to rescind enrollment within three days, Tr. 43-44; and

· Agreed to the terms and conditions reviewed during the call.  Tr. 44.
Clearly, the third-party verification provided in Liberty Power Exhibit Number 1, coupled with Mr. Martino’s acknowledgement that Ms. Metz is the supervisor of his store, refutes Mr. Martino’s argument that he was inappropriately switched to Liberty Power.

		This determination is supported by Mr. Martino’s testimony during the hearing regarding his lack of knowledge of day to day operations of his business.  For example, Mr. Martino testified that he never saw multiple documents regarding his electric service that both Penelec and Liberty Power sent to him as exhibits as part of this proceeding, even though such documents were previously sent to him at the address where service was being provided.  Tr. 15, 22, 24, 33; Liberty Power Exh. No. 2; Penelec Exh. Nos. 3, 5.  This includes the enrollment letter and confirmation letters related to the switch to Liberty Power.  Mr. Martino also testified during the hearing that he did not review his electric bills until after he had knowledge of the switch to Liberty Power because, prior to March, 2012, his employee reviewed the electric bills, not him.  Tr. 30.  Mr. Martino said that his electric bills would go directly to his store and that he delegated the responsibility to pay the bills to his employees.  Tr. 31.

This proceeding is not a review of Mr. Martino’s business practices.  Mr. Martino, however, cannot delegate responsibility for paying his electric bills and then complain later when a problem arises.  This is especially true when Mr. Martino’s own employee, who Mr. Martino testified supervised his store, followed proper procedures for switching to Liberty Power, including providing sensitive information such as federal employee identification numbers and account numbers that only an authorized employee would know.

		Substantial record evidence in this proceeding demonstrates that both Liberty Power and Penelec complied with the rules and regulations, as well as their own Commission-approved tariff, regarding customer switching when switching Mr. Martino to Liberty Power for his electric generation service.  In particular, Liberty Power witness Wilson testified regarding the third party verification process Liberty Power undertakes when a customer seeks to enroll in their electric generation service, including the use of third-party verification to confirm the customer’s intent to switch.  Tr. 38.  Ms. Wilson also testified regarding Liberty Power’s welcome packet and other related documents sent to the customer to confirm enrollment.  Tr. 45 51.  Similarly, Penelec witness Herchick testified regarding the process Penelec undertakes when one of its customers chooses to switch to an alternative generation supplier.  Tr. 68-76.  Most notably, Penelec witness Valdes testified that Penelec’s process and procedures have been approved by the Commission through approval of various Penelec tariffs.  Tr. 80-93.  All of these assertions made by Liberty Power and Penelec’s witnesses were supported by appropriate exhibits.

		In contrast, there is no record evidence that demonstrates that any actions by either Penelec or Liberty Power violated the Public Utility Code, any Commission Order or regulation or any Commission-approved company tariff with regard to enrolling Mr. Martino’s electric generation service with Liberty Power.

		The same is true in response to Mr. Martino’s contention that Penelec did not remove Liberty Power as his electric generation supplier quickly enough after he requested he be switched back to Penelec.  Mr. Martino stated in his Complaint that, after he asked Penelec “to stop sending Liberty Power any more money,” Penelec continued to do so for “about two months.”  Mr. Martino testified during the hearing that he asked Penelec to stop sending Liberty Power money on March 19, 2012.  Tr. 26.  Mr. Martino also testified that charges from Liberty Power continued on his bills until the bill issued June 4, 2012.  Tr. 29.  The record evidence, however, demonstrates that Penelec acted in a timely manner consistent with its Commission-approved tariffs.

Mr. Martino was sent a bill for service rendered during the period of March 1, 2012 to March 29, 2012.  Tr. 34.  As a result, when Mr. Martino requested that service with Liberty Power be discontinued on March 19, 2012, it was ten days before the end of the billing period.  Tr. 35.  As Penelec witness Herchick testified, according to Penelec’s tariff, “a drop request must be received 15 days prior to the meter read, and at this time it wasn’t, so it rolled over until the next meter read.”  Tr. 74-76.  Record evidence also demonstrates that Penelec’s process includes sending a confirmation letter to the customer to confirm their decision to switch generation service providers and a ten-day waiting period once that letter is received.  Tr. 91-92; Penelec Exh. No. 6.  Penelec witness Valdes explained:
Q.	Okay.  Now, we heard testimony Mr. Martino requested to switch EGSs on March 19, 2012, but he wasn’t switched until the end of April.  Does the retail tariff or EGS tariff help explain that gap in time?

A.	Yes.

Q.	And how so?

A.	Mr. Martino contacted Penelec on March 19, 2012, upon which he requested to drop Liberty Power Holdings as his EGS.  Mr. Martino’s next scheduled meter read date was March 29, 2012, which was the tenth day in the ten-day waiting period, as well as within the 15 day period prior to a meter read date.  Therefore, the first meter read date upon which a switch from Mr. Martino’s EGS could occur was the subsequent meter read date occurring at the end of April 2012.

Q.	Okay.  And did the company comply with the notification requirements?

A.	Yes.

Tr. 93-94.  As a result, again, there is no record evidence that demonstrates that Penelec’s actions violated the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff with regard to switching Mr. Martino back to Penelec for electric generation service.

[bookmark: _GoBack]Furthermore, record evidence demonstrates that Mr. Martino was only charged for service from Liberty Power up until April 26, 2012.  Tr. 62; Penelec Exh. No. 2.  The reference to Liberty Power on the June 4, 2012 bill was only to show, no current charges from Liberty Power for the one billing period after alternative energy services were no longer received from Liberty Power.  Penelec Exh. No. 2.  Additionally, any lag in removing charges from Liberty Power from Mr. Martino’s bill appears to be reasonable in light of the meter read cycle and the confirmation process and is also commensurate with the lag in adding charges from Liberty Power to Mr. Martino’s bill.  Tr. 68, 70 (“if enrollment is received 15 days prior to the 

customer’s next meter read, the switch will happen on that read.  But if enrollment is received less than 15 days prior to the read, then the switch will not occur until the second meter read from enrollment.”), 88-89; see also, Penelec Exh. No. 7.

		In conclusion, Mr. Martino argued that he had no contract with Liberty Power for alternative generation services.  Substantial record evidence, however, demonstrates that there was a valid enrollment that was consistent with the Commission’s regulations and the Companies’ tariffs.  Mr. Martino testified that Ms. Metz is a supervisor of his store and Liberty Power Exhibit Number 1 clearly demonstrates that Ms. Metz enrolled Mr. Martino’s alternative generation service with Liberty Power, including providing sensitive account and other information.  Nor is there any evidence that the return of Mr. Martino’s electric generation service back to Penelec was done improperly.  It is clear that the switch to Liberty Power and then return to Penelec was conducted in accordance with the Commission’s rules and regulations.  Mr. Martino has failed to satisfy his burden that either Liberty Power or Penelec violated the Public Utility Code, any Commission Order or regulation or any Commission-approved company tariff.  Mr. Martino’s Complaint is therefore denied.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

6. Mr. Martino failed to carry his burden to demonstrate that either Penelec or Liberty Power violated any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff with regard to either Mr. Martino’s enrollment with Liberty Power for electric generation service or transfer back to Penelec.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Edward D. Martino d/b/a County Line Market against Pennsylvania Electric Company at Docket Number C-2012-2316843 dated July 6, 2012 is hereby dismissed.
2. That the formal Complaint filed by Edward D. Martino d/b/a County Line Market against Liberty Power Holdings, LLC at Docket Number C-2012-2316861 dated July 6, 2012 is hereby dismissed.

3. That these consolidated matters be marked closed.


Date: March 25, 2013							/s/			
						Joel H. Cheskis
						Administrative Law Judge
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