BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



David Harker				 		:
							:
	v.						:		C-2012-2338902
							:		
Duquesne Light Company				:



INITIAL DECISION AND ORDER 
GRANTING PETITION TO WITHDRAW COMPLAINT


Before
Conrad A. Johnson
Administrative Law Judge


HISTORY OF THE PROCEEDING

		On December 10, 2012, David Harker (Complainant or Mr. Harker), pro se, filed a complaint against Duquesne Light Company (Respondent or Company) with the Pennsylvania Public Utility Commission (Commission), alleging unreasonable service and requesting a payment plan.  On December 19, 2012, the Company filed an answer denying the material allegations of the complaint.  The Company further alleged that Complainant failed to comply with a prior payment agreement resulting from his complaint filed against the Company and settled at Docket No. C-2012-2313292 on September 12, 2012.  As relief, the Company requested dismissal of the complaint.

		By notice dated February 15, 2013, the parties were notified that an Initial Telephonic Hearing on the complaint and answer would be conducted by the undersigned Administrative Law Judge (ALJ) on March 25, 2013.  On February 19, 2013, the ALJ issued a Prehearing Order informing the parties of the applicable procedural rules, including the procedure to request a change in the scheduled hearing date.
 
		By correspondence post marked March 19, 2013, the ALJ received on March 20, 
2013, Mr. Harker’s undated, handwritten letter stating:

Judge Johnson

I won’t be at the hearing on Monday 3/25/12 (sic). I no longer live in Penna.  I now live in West Virginia, where I’m working for the state.  So the hearing can be cancel.  I notify Ms. Allison of Duquesne Light about my move to West Virginia.  Sorry for taking up your time. 

David Harker
(over to front)

The letter was written on the reverse side of a copy of Attorney Jennifer Allison’s cover letter to the ALJ listing the exhibits she intended to offer at the hearing on behalf of the Company.  There was no return address on the letter or the envelope for the March 19, 2013 correspondence.  The letter is attached to this decision as Attachment A, which is made a part of the record through this initial decision.  The ALJ treated Mr. Harker’s letter as a petition to withdraw his complaint. 

		By email dated March 20, 2013, the ALJ sent a copy of Mr. Harker’s petition to withdraw to Attorney Allison and inquired as to whether the Company had any objection to the withdrawal request, as provided for under Section 5.94 of the Commission’s rules, 52 Pa. Code § 5.94.  If the Company had no objection to the withdrawal, the petition would be granted.  By email dated March 20, 2013, Attorney Allison responded, “Duquesne Light has no objection to Mr. Harker’s request to withdraw his formal complaint.”  The email correspondence is attached to this decision as Attachment B, which is made a part of the record through this initial decision.

		For the reasons set forth below, Complainant’s request to withdraw his formal complaint will be granted.



FINDINGS OF FACT

1.	On December 10, 2012, Complainant David Harker, pro se, filed a complaint against Respondent Duquesne Light Company alleging unreasonable service and requesting a payment plan. 

2.	On December 19, 2012, Respondent filed an answer denying the material allegations of the complaint and alleging that Complainant failed to comply with a prior payment agreement resulting from his complaint settled at Docket No. C-2012-2313292 on September 12, 2012.  

3.	On or about March 19, 2013, Complainant wrote a letter to the presiding officer, stating he would not attend the March 25, 2013 hearing scheduled in this proceeding and requesting cancellation of the hearing.  Complainant stated he was no longer living in Pennsylvania and had moved to West Virginia.  Attachment A.

4.	Complainant’s March 19, 2013 correspondence did not list a return address or telephone number for Complainant.

5.	The presiding officer treated Complainant’s March 19, 2013 correspondence as a petition to withdraw his complaint, pursuant to 52 Pa. Code § 5.94.

6.	By email dated March 20, 2013, the presiding officer gave notice to Respondent’s counsel of Complainant’s petition to withdraw and the opportunity to object to the petition.  Attachment B.

7.	By email dated March 20, 2013, counsel for Respondent stated the Company did not object to Complainant’s request to withdraw his formal complaint.  Attachment B.

DISCUSSION

		Section 5.94 of the Commission’s regulations, 52 Pa. Code § 5.94, in relevant part, provides:

	(a) … a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 20 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 

		Although Mr. Harker’s March 19, 2013 letter does not conform to the requirements of a formal petition to withdraw under Section 5.94(a) of the Commission’s regulations, waiver of this requirement is permitted.  Under Section 1.2, 52 Pa. Code § 1.2, a presiding officer at any stage of an action or proceeding may waive a requirement of a rule when necessary or appropriate, if waiver does not adversely affect a substantive right of a party.  Such are the circumstances in this case.  Therefore, the March 19, 2013 letter¸ Attachment A, for purposes of this decision is treated as a petition to withdraw a pleading and the procedural defects will be disregarded.  

		The filing of Mr. Harker’s formal complaint and Duquesne Light Company’s answer thereto constitutes a contested proceeding.  Therefore the withdrawal petition must be considered under the provisions of Section 5.94.  In his petition Mr. Harker stated he will not attend the scheduled hearing and he asked that the hearing be cancelled.  The Company did not object to Mr. Harker’s petition to withdraw his complaint. 

The Commission has no interest in mandating that Mr. Harker continue litigation when he has stated he will not attend the hearing.  Further, Section 703(a) of the Public Utility Code, 66 Pa. C.S. § 703(a), provides for dismissal of a complaint without a hearing, if in the Commission’s opinion, a hearing is not necessary in the public interest.  In the instant case, 


Mr. Harker has effectively abandoned his complaint.  Thus, proceeding to hearing would not be in the public interest. 

Accordingly, granting Mr. Harker’s request to withdraw his complaint will terminate the litigation, and thereby save the parties and the Commission the costs in time and money in litigating this matter to conclusion without impacting the public interest. 

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.	Section 1.2 of the Commission’s rules of procedure, 52 Pa. Code  § 1.2,  provides that a presiding officer at any stage of an action or proceeding may waive a requirement of a rule when necessary or appropriate, if waiver does not adversely affect a substantive right of a party.

[bookmark: _GoBack]3.	Section 5.94 of the Commission’s Rules of Practice and Procedure, 52 Pa. Code § 5.94, permits a party to withdraw a pleading in a contested proceeding by permission of the presiding officer or Commission.

4.	In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.

5.	Section 703(a) of the Public Utility Code, 66 Pa. C.S.A § 703(a), provides for dismissal of a complaint without a hearing, if in the Commission’s opinion, a hearing is not necessary in the public interest.  


ORDER


THEREFORE,

IT IS ORDERED:

1.	That Complainant David Harker’s March 19, 2013 Petition to Withdraw his Formal Complaint filed against Respondent Duquesne Light Company at Docket No. C‑2012-2338902 is granted.

2.	That the Formal Complaint of David Harker against Duquesne Light Company at Docket No. C-2012-2338902 on December 10, 2012, is hereby withdrawn.

3.	That the Secretary’s Bureau shall mark Docket No. C-2012-2338902 closed.


Date:  March 22, 2013				                           /s/			                                 
							Conrad A. Johnson
							Administrative Law Judge
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