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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition is a Petition for Reconsideration (Petition) filed by Young’s Environmental Cleanup, Inc. (Respondent), on March 28, 2013, relative to the above-captioned proceeding.  The Order to which the Petition refers was entered on March 14, 2013 (March 2013 Order).  No Answer to the Petition has been filed.  For the reasons stated herein, we will grant the Petition, vacate the March 2013 Order, and refer this matter to the Commission’s Bureau of Technical Utility Services (TUS) for such further action as may be warranted.

	History of Proceeding

		The Respondent was certificated on February 9, 2012, at Docket No. A‑8914144, to provide truck services.

		On January 16, 2013, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a Complaint against the Respondent, alleging, inter alia, that the Respondent failed to achieve a satisfactory evaluation on its safety fitness review, a violation of the Public Utility Code (Code) at 66 Pa. C.S. §§ 501(c) and 1501.  The Complaint alleged that the Respondent had been informed, by Secretarial Letter dated February 9, 2012, that it was required to complete a safety fitness review by a Commission enforcement officer, with a result of “Satisfactory,” within one hundred and eighty days.  On April 18, 2012, a Commission enforcement officer conducted a safety fitness review.  The result of the review was “Unsatisfactory.”

		The Complaint further alleged that the Respondent was advised by Letter dated May 23, 2012, that a second safety fitness review must be conducted in approximately sixty to ninety days.  According to the Complaint, on July 25, 2012, a second safety fitness review was conducted and the Respondent’s safety fitness evaluation continued to be “Unsatisfactory.”  A satisfactory safety fitness rating must be achieved by the Respondent in order to maintain a Certificate of Public Convenience (Certificate) to operate as a common carrier of property between points in the Commonwealth.  		

          As above noted, I&E filed the instant Complaint on January 16, 2013.  In the Notice attached to the Complaint, the Respondent was duly notified that, if it failed to file an Answer within twenty days of the date of service of the Complaint, I&E would request that the Commission enter an Order imposing a penalty, which could include  revocation of the Respondent’s Certificate. 

		The Complaint and Notice were served by certified mail and delivered on January 22, 2013.  The March 2013 Order stated that the Respondent did not file an Answer to the Complaint within twenty days.  Accordingly, the Order directed, inter alia, that: (1) the allegations in the Complaint were deemed admitted; (2) the Complaint was sustained; and (3) the Respondent’s Certificate was cancelled. 
    
    		On March 28, 2013, the Respondent filed the instant Petition, seeking reconsideration of the March 2013 Order.  Specifically, the Respondent requests that the March 2013 Order be vacated.  As stated above, no Answer has been filed.  
					
Discussion

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Legal Standards

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision, which provides that:  

Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.

Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time "[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them."  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)). Such petitions are likely to succeed only when they raise "new and novel arguments" not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

Positions of the Parties

In its Petition, the Respondent avers that it has been in continuous contact with Commission enforcement officers since its initial audit on April 18, 2012.  Petition at 1.  The Respondent further avers that, due to discrepancies in reports following the second safety fitness review, Commission Staff informed it that it would be granted a third opportunity.  Id.  The Respondent had already been scheduled for the third safety fitness review on April 9, 2013.  The Respondent explains that, at the time it was notified by the Commission that it would be granted a third opportunity, it was also notified that I&E was going to withdraw its Complaint against it.  As a result of this withdrawal, it was also informed that it need not respond to that Complaint.  Id. Accordingly, the Respondent requests that the March 2013 Order be vacated. 

Disposition

          On review of the Respondent’s Petition, we find that it satisfies the Duick standards, and we shall grant it.  

The Petition seeks reconsideration of an Order entered upon the Respondent’s failure to file an Answer to a Complaint.  In its Petition, the Respondent alleges that it had good cause for not filing an Answer:  it believed that no answer was necessary because it was informed that I&E was going to withdraw its Complaint, and a third safety fitness review had already been scheduled.  Commission staff confirms that a third safety fitness review was in fact scheduled.  In addition, we note that I&E did not file a response denying any of the factual allegations in the Petition.  We conclude that the Respondent had good cause for not filing an Answer to the Complaint.

With regard to the substantive arguments for reconsideration contained in the Petition, the Complainant argues that the Commission should not have cancelled Respondent’s Certificate while its third safety fitness review was pending.  We agree.  We will therefore vacate the March 2013 Order and refer this matter to TUS for such further action as may be warranted.

Conclusion

Accordingly, since the Respondent has raised considerations which appear to have been overlooked and/or not previously addressed, we conclude that it has met the criteria outlined above in Duick.  We will, therefore, take the following actions:  (1) grant the Respondent’s Petition; (2) vacate the March 2013 Order; and (3) refer this matter to TUS for such further action as may be warranted; THEREFORE,

		IT IS ORDERED:

		1.	That the Petition for Reconsideration, filed on March 28, 2013, by Young’s Environmental Cleanup, Inc., with reference to our Order entered on March 14, 2013, is granted.

		2.	That the Order entered at this docket number on March 14, 2013, is vacated.

3.	That this matter is referred to the Bureau of Technical Utility Services for such further action as may be warranted.
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							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL) 
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