BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Dan and Dawn Kissell				:
							:
v.						:		C-2013-2349595
							:
West Penn Power Company	:



ORDER GRANTING PRELIMINARY OBJECTION
IN THE NATURE OF A MOTION TO STRIKE



I.	BACKGROUND

		On February 7, 2013, Dan and Dawn Kissell (the Kissells or Complainants) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (West Penn, the Company, or Respondent).  In their Complaint, the Kissells alleged that West Penn had provided inadequate and unreasonable service in failing to adequately maintain its transformer, causing power surges and damage to some of Complainants’ electrical appliances.  The Kissells also alleged that the Company was not reasonably responsive to their service complaints.  As relief, Complainants requested reimbursement for replacement of a home computer, laptop computer, and hot water heater.  

		On or about March 15, 2013, West Penn filed an Answer to the Complaint which denied any service violations and asserted that it was responsive to the service complaints and that the Commission was not authorized to award monetary damages.  West Penn requested that the request for damages be denied and that the Complaint be dismissed. 

		Also on or about March 15, 2013, West Penn filed a Preliminary Objection to the Complaint in the nature of a motion to strike, with an attached Notice to Plead.  West Penn asserted that the request for damages was “impertinent matter” in that it was not legally recoverable due to the Commission’s lack of authority to award damages.  The Company therefore requested that the damages request be stricken from the Complaint and that the introduction of any testimony or evidence with respect to alleged damages in this proceeding be prohibited.    

		In accordance with 52 Pa. Code §§1.56(b) and 5.101(f)(1), the time for filing an answer to the Preliminary Objection expired on March 28, 2013.  No answer by the Complainants has been timely filed to my knowledge. 
			
		West Penn’s Preliminary Objection was assigned to me by Motion Judge Assignment Notice dated April 2, 2013, and is now ready for a ruling.  For the reasons set forth below, I will grant the Preliminary Objection and strike the request for damages from the Complaint, pursuant to 52 Pa. Code §§5.101 and 5.103.  The Complaint allegations with respect to inadequate and unreasonable service will continue to hearing.  

II.	DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

		A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003). 

		The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

In its Preliminary Objection, the Company requested that the request for relief in the nature of damages (i.e., reimbursement for damaged appliances) be stricken as “impertinent matter” on the grounds of lack of Commission authority to award damages.  While the Company cited to 52 Pa. Code §5.101(a)(3) (insufficient specificity of a pleading), as grounds for the Preliminary Objection, it appears that the appropriate reference was to 52 Pa. Code §5.101(a)(2) (the inclusion of scandalous or impertinent matter), and also to 52 Pa. Code §5.103 (motion to strike).  The Company argued that, as the Commission lacks authority to award damages, the claim for reimbursement is “impertinent matter” in the sense that it is irrelevant to that cause of action, and should be stricken, citing to Feingold v. Bell of Pennsylvania, 383 A.2d 791 (1977), and Third Avenue Realty Limited Partners v. Pennsylvania-American Water Co., Docket No. C-2010-2167286, Final Order adopting ALJ decision entered September 30, 2010, among other cases.   

		I agree with the Company.  In numerous proceedings, the courts and the Commission have held that the Commission has no authority to award damages to complainants.  See, e.g., DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold, supra; see also, Rabinowitz Glass Co., Inc. v. Verizon Pa., Inc., Docket No. C‑2009‑2094531, Initial Decision of Chief ALJ Veronica A. Smith, adopted by Commission Order entered November 20, 2009.  However, the Commission’s lack of authority to award damages is not one of the grounds for granting preliminary objections.  Therefore, the correct preliminary objection in this situation is a motion to strike the requested relief as impertinent matter, as was requested by West Penn.  Third Avenue Realty Limited Partners v. Pennsylvania-American Water Co., Docket No. C-2010-2167286, Final Order adopting ALJ decision entered September 30, 2010.  A prayer for damages which are not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action.  See, Hudock v. Donegal Mut. Ins. Co., 264 A.2d 668 (Pa.1970).  

Accordingly, the Kissells’ claim for reimbursement for replacement of a home computer, laptop computer, and hot water heater damage will be stricken from the Complaint.  However, there are remaining issues of inadequate and unresponsive service which are within the Commission’s authority to decide.  West Penn has indicated that it requests mediation for these remaining service issues and therefore, this case will be referred to the Commission’s Mediation Unit for Mediation Review.

III.	ORDERING PARAGRAPHS


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection of West Penn Power Company, in the nature of a motion to strike, concerning the requested damages in the Complaint of Dan and Dawn Kissell at Docket No. C-2013-2349595, is granted.
 
2.	That the request for damages in the Complaint at Docket No. C-2013-2349595 is stricken and dismissed from this proceeding.

3.	That the remaining service matters are referred to the Commission’s Mediation Unit for Mediation Review.


Dated:	April 10, 2013					_____________________________
							Kandace F. Melillo 
							Administrative Law Judge
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