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	COMMONWEALTH OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY COMMISSION

P.O. BOX 3265, HARRISBURG, PA 17105-3265
	IN REPLY PLEASE REFER TO OUR FILE


April 16, 2013
C-2011-2248320

AMENDED

TO ALL PARTIES

Borough of Windber
V.

B&E Railroad d/b/a Allegheny Southern Railroad

Somerset County

Pennsylvania Department of Transportation
To Whom It May Concern:

This matter is before the Commission by reason of a formal complaint filed on June 9, 2011, by the Borough of Windber (Borough) seeking Commission investigation of three (3) at-grade crossings along S. R. 0160, 21st Street (DOT 592 066 R), Graham Avenue (East) (DOT 529 150 Y), and Graham Avenue (West) (DOT 529 067 X),  crossing track of B&E Railroad d/b/a Allegheny Southern Railroad (Railroad) in the Borough of Windber, Somerset County.  In the formal complaint, the Borough alleged that the three (3) crossings were in very poor condition and should be removed.
Upon receipt of the complaint, a field investigation and conference was arranged by a Commission staff engineer and held on August 4, 2011 at the site of the subject crossings. Representatives of the Pennsylvania Department of Transportation (Department); Borough; Railroad and Rosebud Mining were in attendance.  Although notified by letter dated July 13, 2011, there were no representatives of Berwind Natural Resources; Somerset County or Kiski Junction Railroad in attendance.

A subsequent site visit was held by a Commission Staff engineer on October 25, 2012.  Upon the site visit it was noted that the at-grade crossings, 21St Street (DOT 592 066 R) and Graham Avenue (East) (DOT 529 150 Y), had been paved over.  The crossing at 21St Street consisted of a single track with one crossbuck on the eastbound approach, advance warning signs and faded pavement markings and stop lines.  The Graham Avenue (East) crossing also consisted of a single track with crossbucks, with no advance warning signs, pavement markings or stop lines.  The pavement at both crossings had potholes and cracks near the tracks.  Graham Avenue (West) (DOT 529 067 X) consisted of a timber and asphalt crossing surface with crossbucks, stop lines and pavement markings.  There was one advance warning sign for the northbound approach roadway.  The crossing surface was rough and the timbers had spikes sticking up into the roadway.
Upon discussions with the Borough, the Department, Somerset County, and the Railroad alterations of the existing crossings were agreed upon.  A Stipulation of Settlement prepared by the Department was received by the Commission on January 25, 2013.  The Stipulation of Settlement was signed by the Department, Borough, the Railroad, Somerset County and the Commission.  The Settlement states that the crossings at 21st Street and Graham Avenue (East) will be suspended and all railroad facilities will be removed and the disturbed roadway area restored at the initial cost and expense of the Department.  The existing timber and asphalt crossing surface at Graham Avenue (West) will be removed and a rail seal and asphalt crossing surface will be installed by the Railroad, at their sole cost and expense.  The Railroad will also install “TRACKS OUT OF SERVICE”, R8-9 signs, at their sole cost and expense, at the crossing.  The Borough has agreed to maintain the crossing at Graham Avenue (West) until December 31, 2014, at which time the Railroad will take over full maintenance responsibilities for the crossing and the signage located at the crossing.  The detour for the work will be provided at the sole cost and expense of the Department.  The allocation of costs is further defined in detail in the Stipulation of Settlement.

It does not appear that any facilities of any non-carrier utility should be affected by the proposed alteration or suspension of the crossings.  The non-carrier utilities will be directed to do any work necessary to protect or alter their facilities to accommodate the project, at their initial cost and expense.  
Upon full consideration of the matters involved and inasmuch as no objection has been filed with the Commission, we find that a Secretarial Letter can be issued approving the proposed work without a formal hearing.

The Commission issues this Secretarial Letter in accordance with Section 2702 of the Public Utility Code and finds that the alteration or suspension of the subject crossings is necessary and proper for the service, accommodation, convenience or safety of the public.

The settlement of the parties is approved as hereinafter directed:
1.
The Stipulation of Settlement received by the Commission on January 25, 2013 submitted by the Pennsylvania Department of Transportation; the Borough of Windber; Somerset County and B&E Railroad d/b/a Allegheny Southern Railroad at Docket No. C-2011-2248320, is accepted and approved.  
2.
The crossings at 21St Street (DOT 529 066 R) and Graham Avenue (East) (DOT 529 150 Y), where S. R. 0160 crosses, at grade, the track of B&E Railroad d/b/a Allegheny Southern Railroad in the Borough of Windber, Somerset County, be suspended as herein directed.
3.
The crossing at Graham Avenue (West) (DOT 529 067 X) where S. R. 0160 crosses, at grade, the track of B&E Railroad d/b/a Allegheny Southern Railroad in the Borough of Windber, Somerset County, be altered as herein directed
4.
The Pennsylvania Department of Transportation, at its initial cost and expense, do all work necessary to remove all tracks and rail facilities of the crossings at 21St Street (DOT 529 066 R) and Graham Avenue (East) (DOT 529 150 Y), and pave the area within the roadway of S. R. 0160 to a smooth and satisfactory condition in accordance with this Secretarial Letter.
5.
B&E Railroad d/b/a Allegheny Southern Railroad, at its sole cost and expense, do all work necessary to remove the existing timber and asphalt crossing surface at Graham Avenue (West) (DOT 529 067 X) and to install a rail seal and asphalt crossing surface in accordance with this Secretarial Letter.  

6.
 B&E Railroad d/b/a Allegheny Southern Railroad, at its sole cost and expense, install and maintain grade crossing “TRACKS OUT OF SERVICE” R8-9 signs at the crossing Graham Avenue (West) (DOT 529 067 X) in accordance with Part 8 of the Manual on Uniform Traffic Control Devices this Secretarial Letter.  
7.
Any relocation of, changes in and/or removal of any adjacent structures, equipment or facilities of any non-carrier public utility, which may be required as incidental to the alteration or suspension of the crossings be made by said public utility at its initial cost and expense and in such a manner as will not interfere with the suspension of the crossing and such relocated or altered facilities thereafter be maintained by said public utility at its initial cost and expense.
8.
All parties involved herein cooperate fully with each other so that during the time the work is being performed, vehicular, pedestrian and rail traffic will not be endangered or unnecessarily inconvenienced, and so that the requirements of each of the parties will be provided for and accommodated insofar as possible.

9.
The Pennsylvania Department of Transportation, at least seven (7) days prior to the start of work, notify all parties of the actual date on which work will begin.
10.
All work necessary to complete the alteration and suspensions of the subject crossings be done in a manner satisfactory to this Commission on or before December 31, 2014, and that on or before said date, the Pennsylvania Department of Transportation report to this Commission in writing the date of actual completion of the work.
11.
Pennsylvania Department of Transportation pay all compensation for damages, if any, due to owners of property taken, injured or destroyed by reason of their respective portions of the work performed to suspend the crossings in accordance with this Secretarial Letter.
12.  B&E Railroad d/b/a Allegheny Southern Railroad pay all compensation for damages, if any, due to owners of property taken, injured or destroyed by reason of their respective portions of the work performed to alter the crossing in accordance with this Secretarial Letter.
13.
All allocations of cost are subject to reimbursement in accordance with the Stipulation of Settlement, as approved in Numbered Paragraph 1 of this Secretarial Letter. 
14.
Upon completion of the suspension of the crossings at 21St Street (DOT 529 066 R) and Graham Avenue (East) (DOT 529 150 Y), the Pennsylvania Department of Transportation, at its sole cost and expense, furnish all material and perform all work necessary thereafter to maintain the paving at the former crossing site and the approach roadways in a safe and satisfactory condition, all in accordance with this Secretarial Letter.
15.
Upon completion of the alteration of the Graham Avenue (West) (DOT 529 067 X)  crossing, the Borough of Windber, at its sole cost and expense, furnish all material and perform all work necessary thereafter to maintain the asphalt pavement surface between the tracks and for a distance of twenty-four (24) inches beyond the outermost rails in a safe and satisfactory condition, and the “TRACKS OUT OF SERVICE” R8-9 signs at the crossing until December 31, 2014 in accordance with this Secretarial Letter.  
16.
B&E Railroad d/b/a Allegheny Southern Railroad, at its sole cost and expense, furnish all material and perform all work necessary thereafter to maintain the asphalt and rail seal crossing surface between the tracks and for a distance of twenty-four (24) inches beyond the outermost rails in a safe and satisfactory condition, and the “TRACKS OUT OF SERVICE” R8-9 signs after December 31, 2014 in accordance with this Secretarial Letter.
The parties are reminded that failure to comply with this or any Order/Secretarial Letter in this proceeding may result in an enforcement action seeking civil penalties and/or other sanctions pursuant to Public Utility Code 66 Pa. C.S. §3301.
If you are dissatisfied with the resolution of this matter, you may, as set forth in 52 Pa. Code §5.44, file a petition with the Commission within twenty (20) days of the date of this letter.
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Very truly yours,







Rosemary Chiavetta










Secretary

1
4

