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	          C-20054723

	v.
	

	Norfolk Southern Railway Company, Carroll Township, York County, Dillsburg Borough, and the Pennsylvania Department of Transportation 
	




OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Revised Petition to Amend Order and to Withdraw Prior Petition (Revised Petition) filed by Norfolk Southern Railway Company (Norfolk Southern) on January 29, 2013, relative to the above-captioned proceeding.  The Revised Petition seeks to amend the Tentative Opinion and Order entered on May 19, 2011, which was deemed final on May 30, 2011 (May 2011 Order).[footnoteRef:1]  Answers have not been filed in response to the Revised Petition.  For the reasons set forth herein, we shall grant the Revised Petition.        [1:  	Because no comments or objections were filed in response to the Tentative Opinion and Order, it was deemed final, as of May 30, 2011, by Secretarial Letter issued June 17, 2011.           ] 


History of the Proceeding

On June 13, 2005, Cecile and Edward Coble (the Cobles) filed a Complaint against Norfolk Southern Railway Company (Norfolk Southern) regarding an at-grade crossing where Chestnut Grove Road, in Carroll Township, intersected the single track of Norfolk Southern.  Two hearings were held in this matter:  the first on November 17, 2005, and the second on April 23, 2007.  In a Recommended Decision, issued on October 16, 2007, Administrative Law Judge (ALJ) Louis G. Cocheres determined, inter alia, that the Complaint should be sustained and that the crossing should be abolished.  The ALJ concluded that the Township should prepare plans for the cul-de-sacs on Chestnut Grove Road, as well as metes and bounds descriptions of any property which had to be appropriated for the construction of the crossing abolition project.  R.D. at 30‑31.  The Commission adopted the ALJ’s recommendation in an Opinion and Order, entered March 10, 2008 (March 2008 Order).    

On February 9, 2011, the following Parties filed a Stipulation of Settlement (Settlement):  the Commission’s Bureau of Transportation and Safety, the Pennsylvania Department of Transportation (PennDOT), Norfolk Southern, York County, Carroll Township (Township), Dillsburg Borough, the Cobles, Roger C. and Mary C. Petrone, James R. and Lois Nell Richwine, Michael J. and Betty M. Guidara, David R. and Robin L. Richwine, and Mark Richwine (the Richwines and Guidaras) (collectively, the Parties).  Within the provisions of the Settlement, the Parties requested certain amendments to the March 2008 Order.  In the May 2011 Order, the Commission approved the Settlement and the cul-de-sac plans attached to the Settlement as Exhibit “A.”  May 2011 Order at 9, 10.  

	On June 12, 2012, Cecile Coble sent a letter to the Commission, alleging non-compliance with the following Settlement provisions:  

6.	Norfolk Southern will install, at its sole cost and expense, wooden (pressure treated) guide rail as a barrier to the creek and the Coble and Petrone properties on the north side of the former crossing.  The Township agrees to accept future maintenance of [this] wooden guide rail as part of its roadway maintenance responsibilities.

***

8.	In effecting the crossing closure on the north side of the former crossing, Norfolk Southern will use the ground on the sloped roadway approach to construct the cul-de-sac. Norfolk Southern will attempt to restore the natural contour of the land on the north side of the former crossing, within the confines of providing any necessary depth of ground cover for the fiber optic lines located on that side of the former crossing.  Norfolk Southern will also attempt to minimize drainage from its right of way onto the Cobles’ property on the north side of the crossing.

9.	On the south side of the former crossing, Norfolk Southern will use the ground on the sloped roadway approach to the former crossing as fill for the cul-de-sac on that side. Norfolk Southern will clean out the drainage and attempt to restore the original drainage on the south side of the former crossing.

10.	All parties agree that because the sloped roadway approaches to the former crossing will be removed, making the former crossing inaccessible to vehicular traffic, that barricades to prevent access to the former crossing are unnecessary.
Settlement at ¶¶ 6, 8-10.  Mrs. Coble expressed specific concerns that pedestrians and automobiles were able to access the railroad tracks and that drainage problems had not been effectively resolved.  

		On August 14, 2012, Norfolk Southern filed a Petition to Amend Order (Petition) regarding the May 2011 Order.  In the Petition, Norfolk Southern averred that it completed the work to abolish the crossing, and a final inspection of the work was conducted by the Commission’s Rail Section of the Bureau of Technical Utility Services (TUS) at the crossing site on July 23, 2012.[footnoteRef:2]  Norfolk Southern also provided the details of its proposal to resolve an issue raised by Mrs. Coble during the inspection regarding potential vehicular access by trespassers.  Norfolk Southern stated that it would place rip rap rock of four to eight feet in length and two to three feet in width, two layers high and three layers deep, across the former approach roadway on the south side of its tracks.  Norfolk Southern attached a revised Exhibit “A”[footnoteRef:3] to its Petition, showing the area of placement of the rip rap rock that would be used.  Petition at 2.  Norfolk Southern requested that the Commission approve its proposal and the revised plans in Exhibit “A.”  Id. at 3.       [2:  	Norfolk Southern stated that Cecile Coble and representatives of Norfolk Southern, the Township, and PennDOT attended the inspection.    ]  [3:  	These plans reflected a revision to the Exhibit “A” cul-de-sac plans that the Commission approved in the May 2011 Order.  ] 


		After Norfolk Southern filed its original Petition, several events occurred.  The Commission’s Rail Section of TUS held a field investigation and conference at the crossing site on September 24, 2012.[footnoteRef:4]  Thereafter, Norfolk Southern sent letters dated December 7, 2012, to Cecile Coble and James Richwine to address concerns expressed by Mrs. Coble and other property owners at the September 24, 2012 site conference.  Norfolk Southern attached to the letters an Agreement for Temporary Right of Entry (Agreement) and a Grading Concept Plan of Culvert Removal and Swale/Channel Restoration to address the drainage and the vehicular trespass issues that were raised by Mrs. Coble.  Norfolk Southern also indicated that, if the Cobles, the Richwines, and the Guidaras agreed with its proposal and signed the Agreement, it would “petition the PUC to amend its Order to permit this work.”  December 7, 2012 letter to Mrs. Coble at 1.           [4:  	Cecile Coble and other property owners, as well as representatives of Norfolk Southern, TUS, and PennDOT attended the investigation and conference.    ] 

		         
 	Based on Norfolk Southern’s statements in the December 7, 2012 letters, the Commission issued a Secretarial Letter on January 25, 2013 (January 2013 Secretarial Letter), to obtain more information from the Parties prior to making a determination on Norfolk Southern’s Petition.  In the January 2013 Secretarial Letter, the Commission directed that, within ten days of the issuance of the Secretarial Letter, the Parties were to provide information regarding the status of this matter, including whether Norfolk Southern had received approval from the Parties to move forward with its revised work plan and whether Norfolk Southern planned to file a new petition requesting an amendment to the May 2011 Order.  January 2013 Secretarial Letter at 3. 

	As previously indicated, Norfolk Southern filed its Revised Petition on January 29, 2013.  No Answers have been filed in response to the Revised Petition.
		 
Discussion

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).


The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision. 

A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

In its Revised Petition, Norfolk Southern indicates that the Grading Concept Plan of Culvert Removal and Swale/Channel Restoration, attached to the Revised Petition as Exhibit “A”, has been agreed to by all adjacent property owners, the Cobles, the  Richwines, and the Guidaras.  Norfolk Southern also indicates that the Cobles, the Richwines, and the Guidaras have given Norfolk Southern permission to enter their properties in order to perform the work pursuant to the Agreements for Temporary Right of Entry, which are attached to the Revised Petition as Exhibits “B” and “C” respectively.   Norfolk Southern states that it withdraws its prior Petition to Amend Order, filed on August 14, 2012.  Revised Petition at 3.  Norfolk Southern requests that the Commission do the following:  (1) approve the plans attached to its Revised Petition as Exhibit “A” as additional work to effect the crossing abolition approved in the May 2011 Order; and 
(2) close this proceeding upon completion of that work.  Id. at 3-4.   

Based on our review of the record and Norfolk Southern’s averments in the Revised Petition, we find that the standards set forth in Duick, supra, for amending our May 2011 Order have been satisfied.  In the May 2011 Order, we approved the cul-de-sac plans attached to the Settlement as Exhibit “A.”  May 2011 Order at 10.  Norfolk Southern has since revised these plans twice to include additional work which would address concerns raised by some of the Parties regarding drainage and vehicular trespass issues.  

The Grading Concept Plan of Culvert Removal and Swale/Channel Restoration, attached to the Revised Petition as Exhibit “A,” has been agreed to by all adjacent property owners and is currently before us for approval.  This plan contains additional work that was not contained in the plans we approved in the May 2011 Order or the plans that Norfolk Southern submitted for approval in conjunction with its August 14, 2012 Petition to Amend Order.  Based on the new developments in this proceeding and the additions to Norfolk Southern’s work plan, we find that it is appropriate to amend our May 2011 Order for the purpose of approving the Grading Concept Plan of Culvert Removal and Swale/Channel Restoration, attached to the Revised Petition as Exhibit “A.”  We note that our approval here of the Grading Concept Plan of Culvert Removal and Swale/Channel Restoration does not affect our prior approval, in the May 2011 Order, of the cul-de-sac plans attached to the Settlement as Exhibit “A.”  We also find that it is appropriate, under the circumstances, to permit the withdrawal of Norfolk Southern’s August 14, 2012 Petition to Amend Order, as that Petition did not include the additional work contained in the Grading Concept Plan of Culvert Removal and Swale/Channel Restoration that is before us.                   
Conclusion

Based on our review of the record, Norfolk Southern’s averments, and the applicable law, we grant the Petition filed by Norfolk Southern, approve the Grading Concept Plan of Culvert Removal and Swale/Channel Restoration, attached to the Revised Petition as Exhibit “A,” and permit the withdrawal of Norfolk Southern’s August 14, 2012 Petition to Amend Order; THEREFORE,

		IT IS ORDERED: 

1. That the Revised Petition to Amend Order and to Withdraw Prior Petition, filed by Norfolk Southern Railway Company on January 29, 2013, is granted, consistent with this Opinion and Order.  

2.	That the Commission’s Opinion and Order, entered at this Docket on May 19, 2011, is amended for the purpose of approving the Grading Concept Plan of Culvert Removal and Swale/Channel Restoration, attached as Exhibit “A” to the Revised Petition to Amend Order and to Withdraw Prior Petition.  

3.	That in all other respects, the Commission’s Opinion and Order, entered at this Docket Number on March 10, 2008, as amended by the Commission’s Opinion and Order entered at this Docket Number on November 12, 2008, and by the Commission’s Opinion and Order entered on May 19, 2011, shall remain in full force and effect.

4.	 That the Petition to Amend Order, filed by Norfolk Southern on August 14, 2012, is hereby withdrawn.  

		5.	That upon completion of the work described in the plans approved in Ordering Paragraph No. 2, and a final inspection and/or approval of the work by the Commission’s Rail Section of the Bureau of Technical Utility Services, this matter shall be marked closed.        
							

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  April 18, 2013    
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