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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Mark Mazza (Complainant) on January 19, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued on December 31, 2012.  No Replies to Exceptions were filed.  For the reasons outlined below, we will grant the Complainant’s Exceptions, in part and deny them in part; vacate the Initial Decision; and remand for such further proceedings as may be warranted, consistent with this Opinion and Order.  

Background

On August 1, 2012, the Complainant filed the instant Complaint with the Commission.  In the Initial Decision, the instant Complaint is referred to as 
“Complaint 6,” because the Complainant has filed five prior complaints against the Respondent.  For the sake of consistency, we will adopt the same nomenclature.

The first complaint filed by Complainant was in 2008, at Docket No. C‑2008-2047803.  Mark Mazza v. PECO Energy Company, Docket No. C‑2008‑2047803 (Mazza 1).  By Letter dated October 28, 2008, PECO notified the Commission that, pursuant to the Commission’s Regulations at 52 Pa. Code § 5.24(b), the Parties had reached an accord.  PECO noted that, by copy of the Letter, it was alerting the Complainant of his right to object to the closing of the matter within ten days of the date of the Letter.  When no objection from the Complainant was received, the matter was closed per Secretarial Letter dated December 19, 2008.

On July 6, 2009, the Complainant filed Complaint 2 at Docket No. C‑2009‑2118230.  Complaint 2 alleged improper termination in June, 2009, and requested a payment arrangement.  On July 22, 2009, the Complainant filed Complaint 3 at Docket No. C‑2009‑2120401.  Complaint 3 raised the same issues as Complaint 2.  Complaint 3 alleged improper termination and requested a payment arrangement.

Complaint 2 and Complaint 3 were consolidated for hearing.  An initial hearing was held on April 13, 2010, and a second hearing was held on June 15, 2010.  On August 17, 2010, ALJ Angela Jones issued an Initial Decision ordering the Complainant to make monthly payments consisting of his current bill plus one twenty-fourth (1/24th) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order.  ALJ Jones further ordered that, if the Complainant did not keep the payment schedule stated in the Order, PECO was authorized to suspend or terminate his service in accordance with the Code and the Commission’s Regulations.  Mark Mazza v. PECO Energy Company, Docket Nos. C-2009-2118230 and
 C-2009-2120401 (Initial Decision issued August 17, 2010) at 18.

On September 29, 2010, the Complainant filed Exceptions to ALJ Jones’ Initial Decision.  On December 6, 2010, the Commission issued an Opinion and Order that denied the Exceptions and adopted the Initial Decision of ALJ Jones.  Mark Mazza v. PECO Energy Company, Docket Nos. C-2009-2118230 and C-2009-2120401 (Order entered December 6, 2010) (Mazza 2).  The Complainant appealed this final Order to the Commonwealth Court of Pennsylvania at Docket No. 2606 C.D. 2010, Mark Mazza v. Pennsylvania Public Utility Commission.  The Commonwealth Court affirmed the Commission’s December 6, 2010 Order in an unreported Opinion issued on January 4, 2012.

The Pennsylvania Supreme Court denied the Complainant’s Petition for Allowance of Appeal on June 19, 2012.  Mazza v. Pa. PUC, 47 A.3d 849 (2012).  The U.S. Supreme Court denied the Petition for Writ of Certiorari to the Commonwealth Court of Pennsylvania on November 26, 2012.  Mazza v. Pa. PUC, 133 S. Ct. 658 (2012).  

On April 19, 2010, the Complainant filed Complaint 4 with the Commission at Docket No. C-2010-2171324.  This complaint concerned a ten-day notice that PECO issued on March 26, 2010.  PECO filed an Answer and Preliminary Objections.  PECO’s Preliminary Objections alleged that the facts and issues raised by Complaint 4 were the subject of exhibits and testimony during the hearing on Complaints 2 and 3, which had not yet been decided by the ALJ.  The Preliminary Objections asserted that Complaint 4 should be dismissed due to the pendency of the prior proceedings.

On June 1, 2010, the Complainant filed a response to PECO’s Preliminary Objections.  According to the Complainant, Complaint 4 involved new issues and facts different from those raised in prior complaints.  The Complainant asserted that the issue in Complaint 4 was whether PECO can issue a termination notice and terminate service while prior complaints are pending and not yet adjudicated. 

In his Initial Decision, issued on July 2, 2011, ALJ David Salapa sustained the Preliminary Objections to Complaint 4.  He found that all of the complaints addressed the same issues:  PECO’s alleged improper termination of service and refusal to enter into a payment arrangement.  He also found that the complaints requested the same relief, namely, that the Commission order PECO to enter into a payment arrangement and pay a civil penalty for improperly attempting to terminate service.  As a result, ALJ Salapa dismissed Complaint 4, and directed that the record in that proceeding be marked closed.  No Exceptions were filed, and that Initial Decision became final by Order of the Commission entered on July 15, 2011.  Mark Mazza v. PECO Energy Company, Docket No. C-2010-2171324 (Order entered July 15, 2011) (Mazza 3).     

On April 13, 2011, PECO was served with Complaint 5 at Docket No. C‑2011-2235775, which alleged improper and insufficient termination notices.  In her Initial Decision issued on June 28, 2011, ALJ Elizabeth Barnes recommended that PECO’s Preliminary Objections to Complaint 5 be granted and that Complaint 5 be dismissed with prejudice on the grounds of lis pendens.  However, the Commission reversed and remanded the ALJ’s Initial Decision for an evidentiary hearing by an Opinion and Order entered on December 1, 2011.  Mark Mazza v. PECO Energy Company, Docket No. C-2011-2235775 (Order entered December 1, 2011) (Mazza 4).  The basis for the reversal and remand was that the Commission concluded that the three prongs of the lis pendens doctrine had not been met because the causes of action at issue were not identical.  Mazza 4 at 10.

On March 9, 2012, a telephonic hearing was held on remand.  By Initial Decision issued April 23, 2012, ALJ Barnes dismissed Complaint 5.  No Exceptions to the Initial Decision were filed.  On June 1, 2012, the Commission entered a final Order dismissing Complaint 5.  Mark Mazza v. PECO Energy Company, Docket No. 
C-2011-2235775 (Order entered June 1, 2012).  On July 26, 2012, the Complainant petitioned the Commonwealth Court to review the Commission’s decision.  This appeal remains pending.

Procedural History

Complaint 6, filed on August 1, 2012, challenged a July 26, 2012 ten-day termination notice from PECO on the grounds that the Complainant had not exhausted the appellate process for prior cases.  Terminating his service while these cases were pending, he alleged, violated his due process rights.  He alleged that he disputed the stated amounts due and he requested that the ten-day notice be stayed, vacated or stricken.  Complaint at 6-7.

The Complainant sought relief in the form of injunction or judgment precluding the shut off.  He requested that PECO be enjoined from taking any action to shut off and/or suspend his service at his property in Berwyn, Pennsylvania.  In the alternative, the Complainant requested a stay of shut-off/suspension of service and a payment arrangement and/or substantial reduction to his bills due to his financial circumstances and unemployment.  Complaint at 7.

On August 9, 2012, PECO was served with the Complaint.  The Respondent filed Preliminary Objections on August 14, 2012, in which it averred that Complaint 6 should be dismissed under the doctrine of lis pendens.  PECO pointed out that, over the past four years, the Complainant, a disbarred attorney, has filed six formal complaints against PECO before the Commission, namely, at Docket Nos. C‑2008‑2047803, C‑2009-2118230, C-2009-2120401, C-2010-2171324, C‑2011‑2235775, and the instant Complaint at C-2012-2318472.  Preliminary Objections at ¶ 41.  

The Respondent argued that the six complaints are similar in that they all involve disputes regarding the Complainant’s bills and termination notices at the same service address.  The Respondent contended that the Complainant repeatedly has filed complaints in order to avoid termination for his arrearages, and that he should be precluded from filing additional complaints until his unpaid balance is satisfied.  Id. at ¶ 47.

PECO contended in its Preliminary Objections to Complaint 6 that it should not be required to defend several suits on the same cause of action at the same time, to prevent the squandering of resources on duplicative actions and to avoid inconsistent decisions on the same issues.  Preliminary Objections at ¶ 69.  PECO further argued the Complainant should be barred from filing additional complaints regarding his outstanding balance until that balance is satisfied.  Id. at ¶ 47.  Finally, PECO requested that, given the Complainant’s litigious history, Complaint 6 should be dismissed with prejudice.  Id. at ¶ 43. 

On September 25, 2012, the instant proceeding was assigned to ALJ Barnes for a disposition of PECO’s Preliminary Objections to Complaint 6.  In her Initial Decision, issued on December 31, 2012, ALJ Barnes concluded, inter alia, that PECO’s Preliminary Objections should be sustained and that Complaint 6 should be dismissed.  I.D. at 9.  The Complainant filed Exceptions to the Initial Decision on January 19, 2013.  No Replies to Exceptions have been filed.   

Discussion

The ALJ made six Findings of Fact and reached six Conclusions of Law.  I.D. at 4, 8-9.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).    

Legal Standards

	Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  In pertinent part, that section states: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

*	*	*

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

           The preliminary objection at issue in this case is based on the pendency of a prior proceeding, which is set forth in Section 5.101(a)(6) of our Regulations, 52 Pa. Code § 5.101(a)(6).  This preliminary objection also is referred to as the doctrine of lis pendens.  A party asserting the defense of lis pendens bears the burden of showing that the parties are the same, the case is the same, and the relief requested is the same.  Penox Technologies, Inc. v. Foster Medical Corp., 546 A.2d 114, 115 (Pa. Super. Ct. 1988).  The three-pronged identity test must be applied strictly when a party is seeking dismissal under the lis pendens doctrine.  Norristown Auto Co. v. Hand, 562 A.2d 902, 904 (Pa. Super. Ct. 1989).  The applicability of lis pendens is purely a legal question based on an inspection of the records in the two cases.  Procacina v. Susen, 447 A.2d 1023, 1025 (Pa. Super. Ct. 1982) (quoting Hessenbruch v. Markle, 194 Pa. 581, 593, 45 A. 669, 671 (1900)).  If the identity test is not strictly met but the action involves a set of circumstances where the litigation of two suits would create a duplication of effort by the parties and waste judicial resources, the court may stay the later-filed action.  Crutchfield v. Eaton Corp., 806 A.2d 1259, 1262 (Pa. Super. Ct. 2002).

ALJ’s Recommendation

           In the Initial Decision, the ALJ granted PECO’s Preliminary Objections based on 52 Pa. Code § 5.101(a)(6) and dismissed the Complaint.  The ALJ referred to PECO’s argument that the instant Complaint, Complaint 6, should be dismissed due to the pendency of Complaints 2, 3, and 5, pursuant to Section 5.101(a)(6).  I.D. at 5.  The ALJ stated that she agreed with PECO’s argument because Complaints 2 and 3 were the subject of a pending appeal and Complaint 5 was the subject of litigation before the Commonwealth Court.  Id.  The ALJ also stated that the facts averred in Complaint 6 are substantially similar to the facts averred in Complaints 2, 3 and 5 in that the Complainant is seeking a payment arrangement and relief from pending service termination.  Id.  In addition, pursuant to Pa. R.A.P. 1701, generally, after the review of a quasi-judicial order is sought, the governmental agency may no longer proceed in the matter.  Id.  

           The ALJ stated that, viewing Complaint 6 in the light most favorable to the Complainant, the Complainant has received a notice that his utility service will be terminated unless he pays approximately $9,600.  Id. at 7.  She further observed that three of his five prior complaints were still pending in the appellate courts, and that Complaint 6 involves the same dispute regarding an improper termination notice and request for payment arrangement.  Id.  

      	The ALJ noted that the Complaint stated as follows: “[s]ince the appeals processes are not exhausted for these cases, Complainant disputes and opposes the stated amounts in the ten-day notice -- $9,600.12 and total $10,071.15, and requests the 10 day notice be stayed, vacated or stricken.  The 10 day notice is objected to including due process grounds.”  Complaint at 6-7.  The ALJ stated that she interpreted this to mean that the $9,600 amount is the arrearage amount that was the subject of prior litigation that the Complainant believes is stayed upon appeal.  I.D. at 7.  The ALJ also observed that the total amount of $10,071.15 may include charges for current service at the time the Complaint was filed, on August 1, 2012.  Id. at 7-8.

The ALJ concluded that, first, the parties in all cases are the same.  Id. at 8.  Second, she concluded that the subject matter of Complaints 2, 3, 5 and 6 is essentially the same in that all those Complaints address the same issues:  the Complainant’s allegations that PECO is attempting to terminate service and its refusal to provide a payment arrangement to the Complainant.  Id.  Third, the ALJ concluded that the relief requested by the Complainant in all the Complaints is identical:  that the Commission suspend the termination and order a payment arrangement.

           The ALJ concluded, concerning Complaints 2, 3, 5 and 6, as follows:  (1) the cases are the same; (2) the parties are the same; and (3) the rights asserted and relief sought are the same.  Therefore, the ALJ stated that PECO has satisfied the three-pronged test for lis pendens.  Id.  The ALJ recommended that the Preliminary Objections be sustained and that Complaint 6 be dismissed.

Exceptions

The Complainant’s Exceptions contend, inter alia, that the ALJ erred in sustaining PECO’s Preliminary Objections.  Exceptions at 2.  Additionally, the Complainant avers that:  “[d]ue to complainant’s prior complaint filings, the [ALJ]’s Initial Decision was rendered with bias, prejudice and was an abuse of [her] discretion.”  Id.  The Complainant also avers that the ALJ evinces some partiality in favor of PECO because the merits of Complaint 6 were not addressed.  Id. Finally, the Complainant contends that he is not abusing the Commission’s procedures and that the ALJ unfairly denied him a full and fair hearing on his Complaint.  Id.

Disposition

We begin by addressing the Complainant’s claim that the ALJ evinced bias against him, and partiality in favor of PECO, in her decision.  We conclude that the Complainant’s assertions in this regard are without merit.  The Complainant provided no substantiation for his assertions, and our review of the record fails to identify any support for his claims.  As such, this Exception is denied. 

Next, we will address the Complainant’s contention that the ALJ erred in sustaining PECO’s Preliminary Objections.  We agree, for the reasons set forth below.  Consequently, we will vacate the Initial Decision and remand for further proceedings, consistent with this Opinion and Order. 

Based on the record before us, we do not believe it is clear that the Respondent is entitled to judgment as a matter of law with regard to the entire Complaint.  The Complaint challenged the July 26, 2012 termination notice from PECO on the ground that there is on-going appellate litigation between the Parties, which is an issue that does not appear to be present in Complaint 5 (the only Complaint that remains subject to appellate litigation).  Moreover, our Regulation at 52 Pa. Code § 56.141(2) states, in pertinent part:  “Except as otherwise provided in this chapter, when a termination dispute or complaint has been properly filed in accordance with this subchapter, termination shall be prohibited until resolution of the dispute or complaint.”  On remand, the ALJ is directed to consider how this Regulation applies in the instant case, considering that an appeal does not automatically stay a Commission Order.  

In addition, we reiterate the following statement from page 12 of our decision in Mazza 4:  “[W]e share the ALJ’s concern about the potential misuse of the Commission’s litigation process.  We remind the Complainant that he is required to pay undisputed amounts during the pendency of the complaint process.”  On remand, the ALJ is directed to investigate the Complainant’s payment history.  The July 26, 2012 termination notice states that the total amount due from the Complainant to PECO is $10,071.15.  There is little evidence in the record to demonstrate how this figure was derived.  Our Regulations permit a utility to terminate service for failure to pay undisputed amounts, even while a dispute is pending.  See, e.g., 52 Pa. Code § 56.164.  Therefore, we direct the ALJ to determine how much of the Complainant’s outstanding balance to PECO is disputed,[footnoteRef:1] in the on-going appellate litigation or otherwise, how much of the balance is undisputed, and when any such amounts became undisputed.    [1: 		In rendering her decision, the ALJ shall only consider amounts due from the Complainant to PECO, and disputes concerning those amounts, as of the date Complaint 6 was filed.  We will not permit the Complainant to respond to this Opinion and Order by attempting to dispute amounts that were not previously placed in dispute.   ] 


Finally, we direct the ALJ to expedite the remand proceeding so that we may issue a final decision in this matter as quickly as possible.

Conclusion

Based upon our review of the pleadings, the Parties’ positions, and the applicable law, we shall grant the Complainant’s Exceptions, in part, and deny them, in part; vacate the ALJ’s Initial Decision; and remand for such further proceedings as may be warranted, consistent with this Opinion and Order; THEREFORE,
IT IS ORDERED:

1.	That the Exceptions filed by Mark Mazza on January 19, 2013, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, are granted, in part, and denied, in part.

2.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued on December 31, 2012, is vacated, consistent with this Opinion and Order.

3.	That this proceeding shall be remanded to the Office of Administrative Law Judge for such further proceedings as may be warranted.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  April 18, 2013
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