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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition), filed on behalf of Patricia Robinson (Complainant), on November 24, 2012, seeking reconsideration of the Final Order entered on November 9, 2012 (November 2012 Order), relative to the above-captioned proceeding.  PECO Energy Company (PECO) filed an Answer to the Petition (Answer) on December 6, 2012.  For the reasons set forth herein, we shall deny the Petition.



History of the Proceeding

On April 20, 2012, the Complainant filed a Formal Complaint (Complaint) against PECO, alleging that there were incorrect charges on her electric bill.[footnoteRef:1]  On May 7, 2012, PECO filed an Answer, denying the material allegations in the Complaint.  PECO stated that the Complainant’s bills were based on actual meter readings and were correct as rendered.  [1:  	The Complaint was an untimely appeal of a Bureau of Consumer Services Decision at Case Number 2912746.] 


A hearing was originally scheduled for July 23, 2012, at 10 a.m.  On the morning of July 23, 2012, the Complainant called the Office of Administrative Law Judge (OALJ) and sought a continuance due to illness.  I.D. at 2.  The hearing was continued until August 1, 2012, at 10 a.m.    

On July 24, 2012, a Hearing Notice and a Prehearing Order were mailed to all parties, confirming the continuance and indicating the time and place for the hearing.  Paragraph thirteen of the Prehearing Order informed the Complainant:  “THE COMPLAINT WILL BE DISMISSED IF THE CUSTOMER FAILS TO PARTICIPATE IN THE HEARING AND PRESENT EVIDENCE IN SUPPORT OF THE COMPLAINT” (emphasis in original).  The Prehearing Order also advised the Complainant that a request for a change of the scheduled hearing date must be submitted in writing to the Administrative Law Judge (ALJ) and all parties no later than five business days prior to the hearing, consistent with 52 Pa. Code § 1.15(b).  
	
The hearing was held as scheduled on August 1, 2012.  Counsel for PECO was present, accompanied by two witnesses, and prepared to proceed.  The Complainant was not present and had not contacted the OALJ to indicate that she would not be able to appear.  As the Complainant did not appear, Counsel for PECO moved that the matter be dismissed for failure to prosecute.  ALJ Darlene R. Davis Heep granted the motion.  Tr. at 5.  The record closed on August 1, 2012. 
 
		In an Initial Decision, issued September 13, 2012, ALJ Heep dismissed the Complaint with prejudice due to the Complainant’s failure to appear for the scheduled hearing of which she had notice.  I.D. at 6.  Pursuant to Section 332(h) of the Public Utility Code (Code), the Initial Decision became final without further Commission action and the Commission issued the November 2012 Order.  

		As previously stated, the Complainant filed the instant Petition on November 24, 2012.  PECO filed an Answer to the Petition on December 6, 2012.  

Discussion

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) 
and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations,      52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13:  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Id. at *13.     

	In the Initial Decision, the ALJ determined that the Petitioner was provided with due process because she was afforded notice and the opportunity to be heard.  The ALJ provided the following rationale:

Notice was sent to the Complainant at the address listed in the Complaint.  The Prehearing Order was also sent to that address.  The Complainant apparently received the documents as none was returned.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).  Therefore, Complainant is deemed to have received sufficient notice of the location, date and time of the scheduled hearing.  By not appearing, under 52 Pa. Code § 5.245, Complainant has waived the opportunity to participate in the conference or hearing.

I.D. at 4.  The ALJ also found that, because the Complainant did not appear for the scheduled hearing, she failed to present evidence and, therefore, to meet the burden of proof.  Id. at 5.  Accordingly, the ALJ dismissed the Complaint with prejudice based on the Complainant’s failure to appear for a scheduled hearing of which she had notice.  Id. at 6.        
  	
	In the Petition, the Complainant states that she was not able to attend the August 1, 2012 hearing due to illness.  The Complainant also states that she did not receive notice that the hearing was rescheduled.  The Complainant avers that this matter is important to her, and she would not have ignored the hearing notice.  The Complainant requests that the Commission reopen this case, so that her claim against PECO can be resolved.  Petition at 1.         	

 	In its Answer, PECO requests that the Petition be dismissed because the Initial Decision and Final Order properly dismissed the Complaint based on the Complainant’s failure to appear for the hearing.  Answer at 2.  PECO states that the Commission satisfied its due process requirements by mailing the Hearing Notice and the Prehearing Order to the Complainant on July 24, 2012.  PECO avers that, because the documents were not returned as undeliverable by the United States Postal Service, they are presumed to have been received.  PECO asserts that, by failing to appear for the August 1, 2012 hearing, the Complainant waived her opportunity to participate in the hearing and cannot now reopen the record without proof that her failure to appear was unavoidable and that the interests of PECO and the public will not be prejudiced.  PECO believes that the Complainant’s reasons for failing to appear do not satisfy this heightened standard, specifically because the Complainant did not provide documentation to support that she was ill at the time of the hearing.  Id. at 3.  PECO also states that the fact that the Complainant received the first hearing notice at her home address and contacted the ALJ to request a continuance implicitly raises the presumption that she also received the second hearing notice.  Id. at 3-4. 
        
Based on our review of the record, the Petition, and the Answer thereto, we find that the Complainant has failed to satisfy the standards for reconsideration set forth in Duick, supra.  The Petition explains that the Complainant was not at the hearing because she was ill and did not receive notice of the hearing.  The Petition, however, does not explain why the Complainant did not file Exceptions.  Significantly, there is no allegation that the Complainant did not receive the Initial Decision in a timely manner.[footnoteRef:2]  In our view, the arguments offered by the Complainant could and should have been raised in Exceptions.  The failure to put these arguments before the Commission in Exceptions waives such arguments.  See, Generic Investigation Regarding Transportation Assessments, Docket No. I-2008-2022003 (Order on Reconsideration entered August 26, 2008).  See also, Teamsters Local 771 v. Pennsylvania Labor Relations Board, 760 A.2d 496, 501-502 (Pa. Cmwlth. 2000).  Consequently, we find the Complainant’s arguments cannot be raised on reconsideration.    [2:  	We note that the Hearing Notices, the Prehearing Order, the Initial Decision and the November 2012 Order were sent to the Complainant’s address, as listed on the Complaint, and were not returned by the United States Postal Service.  There is a rebuttable presumption that the Complainant received these documents.  See, Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).  The Complainant has not attempted to rebut this presumption with regard to the Initial Decision.  As such, we find that the Complainant was provided with the requisite notice and opportunity to file Exceptions, and her due process rights have been satisfied.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).] 


In addition, we note that the Complainant already had one hearing continued, on the day of the hearing, because of illness.  She now requests that we set aside the Initial Decision and the November 2012 Order, and remand this proceeding for another hearing, because she was ill the day of the second hearing.  She failed to contact the ALJ to request a continuance because of her illness, and she failed to file Exceptions explaining the reasons for her failure to attend the hearing.  While the Commission construes its procedural rules liberally in proceedings involving pro se litigants, 52 Pa. Code § 1.2(a), we also strive to promote the just, speedy, and inexpensive determination of cases.  52 Pa. Code § 1.2(a).  Under the circumstances in this case, we do not believe it would be an efficient use of the Parties’ or the Commission’s time and resources to set aside the Initial Decision and the November 2012 Order in order to schedule a third evidentiary hearing.   

As the Complainant failed to appear at the hearing and to present any evidence in support of her Complaint, she failed to meet her burden of proof.  Accordingly, the Complaint was properly dismissed with prejudice.  See, Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).        
    
Conclusion

Based on our review of the record, the Petition, and the Answer thereto, we shall deny the Petition, consistent with the discussion in this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Petition for Reconsideration filed on behalf of Patricia Robinson on November 24, 2012, is denied, consistent with this Opinion and Order.



2.	That this proceeding shall be marked closed.   

[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary

(SEAL)
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