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Andrea Sciarrino					:
							:
	v.						:		C-2012-2336253
							:
PECO Energy Company 				:


	
INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On November 26, 2012, Andrea Sciarrino (Complainant or Mr. Sciarrino) filed a Formal Complaint against PECO Energy Company (PECO, the Company, or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In his Complaint, Mr. Sciarrino, a PECO Customer Assistance Program (CAP) customer, alleged that there were incorrect charges on his bill in that he was being charged a minimum of $25 per month for gas usage, regardless of whether he had used that much gas.  He further alleged that he receives a CAP discount for electric usage but not for gas usage.  Mr. Sciarrino requested that PECO be required to stop overcharging him and to reimburse him for the amount overcharged.

		On or about December 6, 2012, PECO filed an Answer, with several attachments, which denied that there were incorrect charges on the Complainant’s bill.  PECO averred that Complainant was billed correctly, in accordance with PECO’s gas tariff CAP rider, which requires a $25 monthly bill minimum for CAP participation.  The Company further alleged that Complainant did receive a monthly CAP discount on the electric portion of his bill.  PECO requested that the Complaint be dismissed.
		
		A Telephone Hearing Notice, dated December 19, 2012, notified the parties that an Initial Telephonic Hearing was scheduled for Tuesday, January 29, 2013, at 2:00 p.m.  This case was assigned to me for hearing and a decision.

		On December 21, 2012, I issued a Prehearing Order, later revised, which set forth applicable procedures for this proceeding, including Complainant’s right to represent himself or retain an attorney, requirements for the submission of proposed exhibits, and an explanation that Complainant has the burden of proof.

		By cover letter dated January 24, 2013, PECO submitted six (6) proposed exhibits for the January 29, 2013, hearing, in accordance with the Revised Prehearing Order dated December 21, 2012.  Complainant submitted no proposed exhibits.

		The telephonic evidentiary hearing was held as scheduled on January 29, 2013, at 2:00 p.m.  PECO, which was represented by Shawane Lee, Esquire, presented two witnesses (Renee Tarpley and Scott Neumann) and six (6) exhibits (PECO Exhibit Nos. 1-6), all of which were admitted into the record.  Complainant, who appeared pro se, testified in his own behalf and presented no exhibits.

		The parties did not file briefs and accordingly, the record closed on February 27, 2013, after receipt of the transcript.  The record consists of fifty-one (51) transcript pages and the six (6) above-mentioned PECO exhibits.  This matter is now ready for decision.

FINDINGS OF FACT

		1.	Complainant is Andrea Sciarrino, a PECO residential CAP electric and gas heating customer, who resides with his wife at 1323 Wunderland Road, Abington, PA, 19001.  Tr. 7-9, 16; PECO Exhibit (Ex.) No. 1.

		2.	Respondent is PECO, a public utility providing residential electric and gas service in the Commonwealth of Pennsylvania.  PECO Ex. No. 1.

		3.	Complainant has been charged PECO’s CAP rate since February 14, 2003, and is a Tier E customer based on his household income, which is 122% of the federal poverty level.  Tr. 17-18, 27-28; PECO Ex. No. 5.

		4.	CAP gas heating customers, including the Complainant, are subject to a $25 monthly bill minimum, in accordance with PECO’s tariff.  Tr. 18, 20; PECO Ex. No. 5.

		5.	The minimum charge affects Complainant’s bill about five (5) months out of the year, which are the non-heating months.  Tr. 20.

		6.	In the remaining months, Complainant uses more than $25 worth of gas in a month and therefore is not affected by the minimum charge.  Tr. 20.

	.	7.	The purpose of the $25 minimum charge is to control CAP costs, which are borne by other ratepayers.  Tr. 38.

		8.	It is reasonable that CAP customers pay a minimum $25 monthly charge even when usage is below this level, as they are thereby helping to pay for a program which benefits them and defraying costs borne by others.  Tr. 38.

		9.	CAP customers such as the Complainant receive discounts based upon their household incomes.  Tr. 28.
		
		10.	While Complainant does not currently qualify for a discount on the gas portion of the bill based on household income, he does receive an approximate 41% discount on the electric portion for the first 650 kWh of usage.  It is the entire bill which must be considered when determining whether a CAP benefit is received.  Tr. 17-18, 28, 35.


		11.	With respect to the gas discount under the CAP, PECO relies on a consultant to provide advice on the appropriate discount for each tier or income level, based upon then current gas prices.  Tr. 33.

		12.	The discount on gas rates for CAP customers such as Complainant had been substantial as recently as 1-2 years ago, but is now zero due to low gas prices.  It is the price of gas which drives the discount rate, as well as the income level of the CAP customer.  Tr. 28, 34; PECO Ex. No. 5.

		13.	With low gas prices, the gas portion of the bill becomes more affordable and discounts for customers above a certain poverty level have therefore been determined to be unnecessary.  Tr. 33-34.

		14.	Complainant received information as to CAP features and discounts when he was initially enrolled in PECO’s CAP and upon each recertification.  Tr. 29; PECO Ex. No. 2.

DISCUSSION

		In his Complaint, Mr. Sciarrino, a PECO CAP customer, alleged that there were incorrect charges on his PECO bill in that he was being charged a minimum of $25 per month for gas usage, regardless of whether he used that much gas.  As relief, Mr. Sciarrino requested that PECO be required to stop overcharging him and to reimburse him for the amount overcharged, based on his actual usage.  Since Mr. Sciarrino is seeking affirmative relief from the Commission through his Formal Complaint, he bears the burden of proof by statute.  66 Pa. C.S. §332(a).

		To satisfy the burden of proof, Mr. Sciarrino must demonstrate his case by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993); Mill v. Pa. P.U.C., 67 Pa. Commw. 597, 447 A.2d 1100 (1982); 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Murphy v. Department of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.

		At the hearing, Mr. Sciarrino testified that he was a low-income customer and, as such, tried to reduce his consumption as much as possible to lower his energy bills.  Tr. 9-10.  He qualified for PECO’s CAP rate, which provided him a discount on the electric but not the gas usage.  Tr. 8, 11.  Despite his low-income status, PECO insisted on charging him a $25 minimum charge about five (5) months or so a year in the non-heating season when his gas usage was low.  Tr. 8.  Complainant indicated that he needed this money to pay other bills and that it was unreasonable and counterproductive for PECO to be overcharging him, a low-income customer, when he does not use $25 worth of gas in a month.  Tr. 9-10.  He also claimed that PECO had failed to notify him of this minimum charge.  Tr. 9-10.

		In response to Complainant’s case, Respondent presented the testimony of Renee Tarpley, a Senior Regulatory Assessor for eleven (11) years with PECO.  Tr. 15, 23.  Ms. Tarpley testified that Mr. Sciarrino had been charged PECO’s CAP rate since February 14, 2003, and was a Tier E customer based on his household income, which was 122% of the federal poverty level.  Tr. 17-18, 27-28; PECO Ex. No. 5.  She indicated that the $25 minimum charge is part of the Commission-approved CAP rate.  Tr. 18; PECO Ex. No. 5.  The minimum charge affects Complainant’s bill about five (5) months out of the year, which are the non-heating months.  In the remaining months, Complainant uses more than $25 worth of gas in a month and therefore is not affected by the minimum charge.  Tr. 20.

		Ms. Tarpley further explained that, as a PECO CAP customer, Mr. Sciarrino receives an approximate 41% discount on his electric bill for the first 650 kilowatt hours (kWh) of usage, but no discount on gas usage.  Tr. 17-18.  She indicated that CAP customers receive discounts based upon their household incomes, and that, while some customers do receive discounts on the gas portion of their bills, Mr. Sciarrino does not qualify for this discount due to his income level.  Tr. 28.  She asserted that Mr. Sciarrino had received information on PECO’s CAP and the discounts when he initially enrolled in the CAP and also upon each recertification.  Tr. 29; PECO Ex. No. 2.

		Respondent also presented the testimony of Scott Neumann, a Senior Rate Engineer for eight (8) years with PECO, who reviews the CAP tariff provisions on behalf of the Company.  Tr. 30.  Mr. Neumann testified that the $25 minimum monthly charge has been a part of the Company’s Commission-approved gas tariff for twenty (20) years, since the beginning of CAP rates.  Tr. 32.  The reason for the minimum charge, as explained by Mr. Neumann, is that CAP costs are very expensive and non-CAP customers pay for these costs in their rates.  Tr. 38.  It was determined that, in fairness to the non-CAP customers, CAP customers should contribute towards this cost by paying a minimum charge of $25, even when their usage is below this level.  Tr. 38.

		Mr. Neumann indicated that the $25 minimum charge had been reviewed by the Commission in the Company’s last base rate case in 2010, and the reasonableness of the $25 minimum charge had been confirmed at that time.  Tr. 33, 36.  In addition, Mr. Neumann stated that the $25 minimum charge was provided for in the Commission’s Policy Statement concerning CAP rate design at 52 Pa. Code §69.265(3)(i)(A).  Tr. 32.

		With respect to the gas discount under the CAP, Mr. Neumann stated that PECO relies on a consultant to advise the Company on the appropriate discount for each tier, based upon then current gas prices.  Tr. 33.  According to Mr. Neumann, the discount on gas rates for CAP customers such as Mr. Sciarrino, in Tier E, had been substantial as recently as 1-2 years ago, but is now zero due to low gas prices.  It is the price of gas which drives the discount rate, according to Mr. Neumann, in addition to the income level of the CAP customer.  Tr. 34.

		Mr. Neumann further indicated that, while Complainant does not currently receive a CAP discount on his gas bill, he does receive a discount on the electric portion of his bill.  It is the entire program which must be considered, not just the gas portion of the bill, according to Mr. Neumann.  Tr. 35.

		In order to establish a prima facie case of unreasonable billing, Mr. Sciarrino must show that the utility violated the Public Utility Code or a regulation or Order of the Commission with respect to his billing.  Waldron, supra; 66 Pa. C.S. §701.  Arguably, Complainant may have established a prima facie case of unreasonable billing in that he claimed he was billed for more than his consumption during the five (5) or so non-heating months.  However, PECO clearly rebutted that case for the following reasons.

		As demonstrated by PECO, the $25 minimum charge was part of the Company’s duly-approved CAP tariff rate and it was recently reapproved in PECO’s last base rate case in 2010.  See, Pa. P.U.C. v. PECO Energy Company – Gas Division, Docket No. R-2010-2161592, Opinion and Order entered December 29, 2010.  The Company is required by law to adhere to its tariffs.  66 Pa. C.S. §1303.  Any attempt by a public utility to charge a greater or lesser amount than that specified in its duly-filed tariff is unlawful.  Brockway Glass Company v. Pa. P.U.C., 63 Pa. Commw. 238, 437 A.2d 1067 (1981).
		
		In addition, PECO’s $25 minimum charge is consistent with the Commission’s Policy Statement at 52 Pa. Code §69.265(3)(i)(A).  Indeed, these minimum rates are part of the control features, in 52 Pa. Code §69.265(3) that utilities are to use for CAP rate design so as to limit program costs paid by other ratepayers.  It is reasonable and appropriate for CAP customers to bear some of the costs of CAP to help defray the costs borne by other ratepayers in providing program benefits.  I note that the Commission’s Policy Statement does allow for exemptions from cost control features under the circumstances listed at 52 Pa. Code §69.265(3)(vi), but none of those listed conditions have been proven herein.

		PECO also established that it had notified Complainant of the CAP rate features each time he was recertified for the CAP rate.  Tr. 28-29.  Complainant’s testimony as to lack of notice did not overcome PECO’s evidence that notice had been provided, particularly given the number of times Complainant had been recertified for the CAP rate.  PECO Ex. No .2.

		Complainant failed to rebut the evidence submitted by Respondent by a preponderance of the evidence.  He has not established that the utility violated the Public Utility Code or a regulation or Order of the Commission in its provision of service to him.  Instead, PECO established that it would have been violating its own tariff and therefore the Public Utility Code if it had waived the $25 minimum charge requirement for the Complainant.  As Complainant has not met his burden of proof, the Complaint will be denied.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§102, 701, 1501.

2.	In accordance with 66 Pa. C.S. §332(a), Complainant has the burden of proving his entitlement to the requested relief, and must present evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

		3.	In order to satisfy his burden of proof, Complainant must establish that the utility breached some duty owed to him in that the utility violated the Public Utility Code or a regulation or Order of the Commission.  Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); 66 Pa. C.S. §701.

		4.	Complainant failed to establish that PECO provided unreasonable service to him in violation of the Public Utility Code or a regulation or Order of the Commission and therefore has not met his burden of proof.  Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95; 66 Pa. C.S. §§332(a), 701.

		5.	PECO’s $25 minimum monthly gas charge for CAP customers is consistent with the Commission’s Policy Statement regarding CAP design elements as a program cost control feature.  52 Pa. Code §69.265(3)(i)(A).

		6.	PECO’s $25 minimum monthly charge was recently reaffirmed in PECO’s last base rate case in 2010.  See, Pa. P.U.C. v. PECO Energy Company – Gas Division, Docket No. R-2010-2161592, Opinion and Order entered December 29, 2010.
		
		7.	The Company is required by law to adhere to its tariffs.  66 Pa. C.S. §1303.  Any attempt by a public utility to charge a greater or lesser amount than that specified in its duly-filed tariff is unlawful.  Brockway Glass Company v. Pa. P.U.C., 63 Pa. Commw. 238, 437 A.2d 1067 (1981).



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by Andrea Sciarrino against PECO Energy Company at Docket No. C-2012-2336253 is denied due to failure of Complainant to meet his burden of proof.

		2.	That this docket is marked closed.


Dated:	April 9, 2013					_____________/s/________________
							Kandace F. Melillo
							Administrative Law Judge 
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