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HISTORY OF THE PROCEEDINGS
On May 23, 2012, PECO Energy Company (“PECO”) filed Exceptions to the Initial Decision issued in this matter.  On December 5, 2012, the Exceptions were granted, in part, and denied, in part, by the Public Utility Commission (“Commission”) and the case was remanded to the Office of Administrative Law Judge for further hearing and specific determinations.  This Initial Decision on Remand addresses those matters as ordered by the Commission. 
PROCEDURAL HISTORY 

On November 6, 2008, Mitchell Pfeffer (Complainant) filed a Formal Complaint against PECO alleging that there are incorrect charges on his electric and gas bill associated with his previous address in Bala Cynwyd, Montgomery County.  The Complainant also requested a fair payment agreement after the bill is corrected.  Complaint at 5-6. 

On December 8, 2008, PECO filed an Answer (Answer) in which it denied that there are incorrect charges on Mr. Pfeffer’s bill and that he is unable to pay his bill.  PECO Answer at 1.  PECO averred that the Complainant previously had service at his home in Bala Cynwyd, Montgomery County from July, 1986, to July, 2007, and that in September, 2007, an unpaid balance of $23,359.64 was transferred to Mr. Pfeffer’s account for his current address in Narberth, Montgomery County.  PECO submitted that the Complainant has a history of missed and late payments, checks returned for insufficient funds, and payments of less than the amount due.  Id. at 2.  PECO explained that between December, 2003 and October, 2007, Mr. Pfeffer defaulted on one payment plan established by the Commission’s Bureau of Consumer Services (BCS) and also defaulted on three payment arrangements granted by PECO.  PECO requested that, given the Complainant’s history of defaults on payment arrangements, no further arrangements should be granted.  Id. at 3.

PECO stated that, on October 13, 2008, the Complainant’s service was terminated for non-payment.  PECO submitted that on that day, Mr. Pfeffer called PECO and questioned “the bill from 2005,” but that the Complainant failed to provide any specifics about his dispute or questions.  Id. at 2.  PECO alleged that this was the first time it had any record that Mr. Pfeffer ever “disputed or questioned” the account balance.  Id.

A hearing was held on April 22, 2009, in Philadelphia, before ALJ Cynthia W. Fordham (ALJ Fordham).  The Complainant appeared pro se and testified in support of the complaint.  He presented eight (8) exhibits:  Complainant’s Exhibit 1 – PECO account activity statement dated 11/05/07; Complainant’s Exhibit 2 – Letter from PUC Investigator Bomgardner dated 4/9/2008; Complainant’s Exhibit 3 – PECO Account Activity Statement 4/3/08 – 3/13/09; Complainant’s Exhibit 4 – Ten Day Shut Off Notices; Complainant’s Exhibit 5 – Pay statement; Complainant’s Exhibit 6 – PECO Answer to Complaint; Complainant’s Exhibit 7 – June 17, 2008 letter from Commission to Complainant; and Complainant’s Exhibit 8 – Copies of Bills.  

Tishekia Williams, Esquire, represented Respondent PECO Energy Company.  The Respondent presented one witness, Renee Tarpley, PECO Regulatory Assessor.  Respondent also presented four (4) exhibits:  PECO Exhibit 1 – Account Activity Statement 12/28/06 – 4/17/09; PECO Exhibit 2 – Payment Arrangement History; PECO Exhibit 3 – BCS Decision Report – April 22, 2009 closing case due to formal complaint filed; PECO Exhibit 4 – BCS Decision Report – April 22, 2009 finding for company. 

Both parties filed post hearing exhibits.  Complainant filed Complainant’s late-filed Exhibit 9 – Pay stub of Complainant’s Wife, Patti Pfeffer.  Respondent submitted PECO late-filed Exhibit 5 – Financial Statement and Account Activity Statement, and PECO late-filed Exhibit 6 – Copies of PECO bills to Complainant.   
This matter was transferred to Administrative Law Judge Darlene D. Heep on February 13, 2012 for the Initial Decision.  All Exhibits were admitted.  
The Initial Decision issued May 2, 2012 found that Complainant had met his burden of proof that there were incorrect charges on his bill and that PECO had not rebutted the prima facie case with respect to the billing errors.  Id. at 14.  Accordingly, the ALJ concluded that the Complainant’s outstanding balance should be reduced by $14,328.64.  Id. at 10.  Consistent with the payment guidelines found in the Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., the ALJ directed that Mr. Pfeffer pay current bills plus $138.97 per month toward his adjusted arrearage of $8,338.00.  The ALJ established a repayment period of sixty months because the Complainant’s income was less than 150% of the federal poverty level.  I.D. at 14-15. 


As previously mentioned, on May 23, 2012, PECO filed Exceptions to the Initial Decision.  In the Exceptions, PECO opposed the $14,328.64 adjustment to the balance and requested an update of the Complainant’s income in order to determine the appropriate payment period for any payment arrangement. 



On December 12, 2012, following consideration of the Exceptions filed by PECO, the Commission remanded this matter to the Office of Administrative Law Judge (OALJ) for further hearing.  The Commission also issued an order directing the OALJ to:

(a)
receive additional information from PECO Energy Company that will enable the Administrative Law Judge to determine the accuracy of the “Balance Forward” presented on Mitchell Pfeffer’s Exhibit 1 and PECO Energy Company’s Exhibit 5 for the period between December 2005 and May 2006;


(b)
determine if an adjustment to the Complainant’s account is warranted for the period between December 2005 and May 2006;


(c)
make an adjustment to the Complainant’s account to reverse the impact of fees associated with late payments or service reconnections between April and August, 2008; 


(d)
receive information on Mitchell Pfeffer’s current gross household income and his current arrearage with PECO Energy Company; and 


(e)
establish a payment arrangement for the repayment of Mitchell Pfeffer’s arrearage with PECO Energy Company, consistent with the provisions of Section 1405(b) of the Public Utility Code, 66 Pa. C.S. § 1405(b).  



The Commission further ordered: 


That until a final or subsequent Opinion and Order is entered in this proceeding, PECO Energy Company is enjoined from suspending or terminating service, except for valid safety or emergency reasons, as long as Mitchell Pfeffer pays current bills . . .

A further hearing was held on January 29, 2013.  Complainant appeared on his behalf and presented three exhibits – Complainant Exhibit on Remand (CER) 1 – 2012 W-2 of Complainant’s Wife; CER 2 – Unemployment Claim Status Report (UC); and CER 3 – PECO Utility Company Report, December 28, 2012.

PECO was represented by Shawane L. Lee, Esq. and presented one witness, Renee Tarpley, PECO Regulatory Assessor.  Six PECO exhibits were presented:  PECO Exhibit on Remand (PER) 1 – PECO Billing Statement; PER 2 – PECO Account Activity Statement for 11/05/07; PER 3 – PECO Account Activity Statement for 04/16/09; PER 4 – PECO Account Activity Statement for 1/29/13; PER 5 – BCS Decision (12/04/08); and PER 6 – PECO Billing Statement (12/19/02 – 12/05/05). 

During the hearing, Complainant asserted that he had received shut-off notices.  Given that the Commission remand order prohibited shut-off, the record was held open to allow Complainant to submit additional evidence regarding the shut-off issue.

On February 5, 2013, following Complainant’s request for any records held by the company regarding a shut-off, PECO submitted a computer snapshot of activity on the complainant’s account.  This was marked CER 4. 

All exhibits were admitted.  The remand record closed on February 13, 2013, when the transcript was received.

The record was reopened following a review of PECO Exhibits regarding the first prong inquiry required by the Commission, i.e., the Complainant’s Balance Forward December 2005 and May 2006.  Although testimony somewhat explained the balance, the PECO Remand Exhibits did not support a clear finding of the actual Balance Forward of Complainant during the period December 2005 and May 2006.


A further hearing was held on March 14, 2013.  PECO submitted PECO Exhibit on Remand Exhibit 7 (PER 7)
 – Pfeffer Account Breakdown, 11/30/05-5/3/06.  Complainant offered no exhibits.  PER 7 was admitted.  The record was closed on March 18, 2013, when the transcript was received. 
FINDINGS OF FACT
1. Complainant currently resides and receives PECO gas and electric service at 1710 Oakwood Terrace, Unit F, Narberth, Pennsylvania 19072.

2. Respondent is PECO Energy Company.

3. Complainant’s bills are based on actual meter readings.  (Tr. 127).

4. From 1986 until September 2007, Complainant lived at 1127 Sandringham Road in Bala Cynwyd, PA, and was a PECO gas and electric customer. 
5. Complainant was placed on PUC-issued payment plans on 1/10/00 and 1/31/00 and defaulted on both.  (PECO Exhibit 2; Tr. 160).
6. On 11/14/05, PECO and Complainant entered into a payment agreement on a balance of $15,728.69.  (TR. 114; PER 2).
7. Complainant had a Level 4 income
 and was required to pay over a six-month period, or $2,621.45 per month plus current charges.  (Tr. 114 - 117, PER 2).

8. Although Complainant’s actual balance on 11/14/05 was $15,728.69, his balance of record on 12/05/05 was only $3,036.85.
  (Tr. 116; Complainant Exhibit 1). 
9. In January 2006, Complainant defaulted on the agreement to pay $2,621.45 per month plus current charges.  (Tr. 117).

10. Due to the default, between 12/05/05 to 5/03/06, Complainant’s balance increased each month by the current amount due plus the installment payment of $2,621.45 per month.  (Tr. 116-118; PER 2).  

11. PECO records show that between 12/05/05 and 5/03/06, Complainant’s balance forward increased from $3,036.85 to $19,261.62.  (Complainant’s Exhibit 1).
12. Other PECO records show that Complainant’s final Balance Forward as of 5/3/2006 was $19,531.07.  (PER 7).

13. PECO completed conversion to a new billing system in October 2006.  (Tr. 111).

14. The last report of Complainant’s account under the old PECO system shows that by 10/04/2006, Complainant had accumulated a balance of $20,684.63.  (PER 1; Tr. 114). 

15. On 6/21/07, PECO and Complainant entered into a payment agreement on a balance due of $23,821.77.  (PER 2).

16. In August-September of 2007, Complainant had to begin the process of selling his home and eventually moved to an apartment in Narberth.  (Tr. 18, PER 2, PER 3).
17. Complainant remained a PECO residential gas and electric customer after the move. (PER 2, PER 3).

18. On 9/21/07, Complainant’s Bala Cynwyd balance of $23,359.64 was transferred to Complainant’s Narberth residential account.  (PER 3).
19. On 10/19/07, by Special Payment Agreement, the payment arrangement for the $23,359.64 due on the Bala Cynwyd account was transferred to the Narberth address.  (PER 3). 
20. The transfer of the Bala Cynwyd payment agreement to the Narberth account was not the standard practice of PECO but in settlement of an informal PUC Complaint filed by Complainant.  (Tr. 121-124).

21. The monthly payment due under this Special Payment Agreement was $231.40.  (PER 2, PER 3). 
22. After an informal Complaint was filed, Complainant and PECO reached an agreement through BCS.  (Complainant Exhibit 2, PECO Exhibit 5). 

23. By letter dated April 9, 2008, the Commission informed Complainant that in order to retain his services, PECO required that he pay $231.40 each month – $105 regular budget plus $126.40 to be paid toward the outstanding account balance.  (Complainant’s Exhibit 2, 8).
24. From April to August of 2008, Complainant made partial payments to PECO as he received his compensation, which resulted in periodic late partial payments.  (PER 3; Tr. 124, Tr. 166-168).

25. PECO charged Complainant late fees for the portion of the payment that was late.  (Tr. 124; PER 3).
26. Although PECO did not officially place Complainant in default until 10/13/08, Complainant began to have trouble making the payments as agreed shortly after he moved out of his home in 2007.  (PER 2, PER 3).
27. Due to continuing late partial payments, on October 13, 2008, Complainant’s service was disconnected but re-established after he paid a reconnection fee of $74.33. (PECO Exhibit 1). 

28. Complainant is currently unemployed and receives $136 per week Unemployment Compensation (UE).  (CER 2).
29. Prior to his unemployment, Complainant earned at least $1,040 every two weeks.  (Complainant Exhibit 5, Tr. 173).
30. Complainant’s wife currently earns $43,451.00 per year.  (CER 1).
31. At the time of the default in 2008, Complainant’s wife was reduced from full-time to part-time employment and earned $554.29 per month.  (Complainant’s late-filed Exhibit 9).
32. Complainant’s son resided with Complainant and his wife while attending college at the time of the first hearing but has since graduated and moved out.  (Tr. 23, 107).
33. Poverty level income for a household of two is $1,293 per month.

34. Three-hundred percent (300%) of poverty level income for a household of two is $3,878 per month. 

35. The gross monthly household income of Complainant is $4,164 per month.

36. In December of 2012, PECO sent a 72-hour shut-off notice to Complainant and a letter stating that the service would be shut-off.  (Tr. 143-148, CER 3; CER 4). 

37. Complainant’s service was not shut off.  (Tr. 153).
38. As of the date of the remand hearing, Complainant had a balance of $22,131.77.  (Tr. 126; PER 4). 

39. As of the date of the remand hearing, Complainant is current on payment of his monthly charges and has reduced the outstanding balance by approximately $1,000.  (Tr. 161; CER 2, CER 3, CER 4). 

DISCUSSION

APPLICABLE LAW

Any decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961);  and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

In order to prevail, the Complainant must establish that any alleged offense is a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  As the party seeking relief from the Commission, the Complainant has the burden of proof.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a).  The “burden of proof” is a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

If a complainant meets the burden of proof, establishing a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980). 
ANALYSIS 


The remand issues as set forth by the Commission are as follows:  1) determine the accuracy of Complainant’s PECO balance forward for the period between December 2005 and May 2006; 2) determine an adjustment to Complainant’s account between December 2005 and May 2006, if warranted; 3) make adjustments to Late Payment Fees and Service reconnections charges,  April through August of 2008; 4)  receive information on Complainant’s gross monthly income and current arrearage; and 5) establish a payment arrangement for the payment of Complainant’s arrearage to Respondent.  Each issue is addressed below: 
Accuracy of Complainant’s balance forward for the period between December 2005 and May 2006

Exhibits presented by PECO during the first hearing showed conflicting running balances, unsubstantiated and unexplained accounting and were inconsistent with account information that the Company had provided to Complainant at an earlier date.  Of particular concern was that the documents showed that between 12/05/05 and 5/03/06, Complainant incurred approximately $2,546.13 in charges and made payments totaling $650.00 but also showed that his balance increased from $3,036.85 to $19,261.62 during that same period.  The math just did not add up.   

Documents presented during the remand hearing of January 2013 also did not provide information upon which an accurate balance could be determined.  PER 2 showed a May 2006 balance of $19,261.62.  PER 7 showed a May 2006 balance of $19,531.07.  This discrepancy, along with the previous exhibit math errors, showed PECO records as unreliable and therefore established a prima facie case of billing error.  

Nevertheless, PECO effectively rebutted the prima facie case with testimony by PECO Regulatory Assessor Ms. Tarpley.  That testimony, plus documentation and explanations presented by PECO in the third hearing, clarify, substantiate and support that Complainant had a Balance Forward of $19,531.07 on 5/03/06.  

The crux of the mathematical problems is that during the period 2005-2007, PECO upgraded to a new billing system.  Consequently, the records are not consistent and each source collects various pieces of account information using different methods, determined by which system when gathered.   


Ms. Tarpley explained that the rapid increase of the balance from $3,036.85 to over $19,000.00 between 12/05/05 and 5/03/06 was due to Complainant’s default on an agreement to pay current charges plus $2,621.45 per month on the $15,728.69 owed at that time.  (Tr. 114; PER 2).  Each month that the Complainant failed to pay, PECO added the installment payment of $2,621.45 per month plus the current charges to the balance forward.  (See PER 2).  Also during this period, a check was returned and a check return fee charged, both adding to the balance.  (PER 7).

A final PECO accounting of Complainant’s Balance forward for the period 12/05/05 to 5/03/06 was presented during the March 2013 hearing in the form of PER 7.  This document is a sound summary of the Pfeffer account based on Ms. Tarpley’s PECO experience and knowledge of the accounting system upgrade and review of all documentation and records for the period.

For the period 12/05/05 to 5/03/06, PER 7 shows the balance for each month, including the past due amount and the monthly charges for gas and electric services.  Complainant did not dispute the 12/05/05 balance forward or the monthly charges for the period.  Consequently, Complainant cannot succeed on a claim that the charges to or the balance forward of his Bala Cynwyd account during this period are incorrect.  Therefore, the PER 7 Balance Forward of $19,531.07 on 5/03/06 is accurate.
Adjustment for period between December 2005 and May 2006



Evidence at the first hearing suggested that PECO account records for this period were in error.  As explained in the previous section, there were mathematical problems with the balance forward recorded in PECO records during this period.  These initial records established a prima facie case for adjustment. 


On remand, however, PECO presented evidence to rebut the Complainant’s case.  PER 2 and PER 7 show an accounting of billing to and amount owed by the Complainant, including the past due $2,621.45 installment payments on the $15,728.69 discussed above.  PECO also submitted PER 6, a statement of Complainant’s account activity dating back to 2002.  This document shows the historical balances and substantiates the $15,728.69 balance toward which the $2,621.45 payments were to be made.  


Complainant offered no evidence to counter PECO’s rebuttal and warrant adjusting Complainant’s account for the period December 2005 to May 2006.  Consequently, PECO prevails on this issue and the correct balance forward as of May 2006 was $19,531.07.  
Adjustments to Late Payment Fees and Service reconnections charges, April through August of 2008



There is no evidence to support a prima facie case that late payment fees charged during this period were in error.
  The record and testimony show that although complainant paid the amount due each month between April and June of 2008, part of the payments arrived before the next bill but after the due date.  Consequently, PECO charged late fees for only the late portion and disconnected the service after several months of partial late payments.  That PECO is authorized to charge late fees, discontinue service and charge a reconnect fee when payments are late was not disputed.  Consequently, there is no basis upon which to adjust late charges and the reconnection fee during this period. 

Current gross income and arrearage



Complainant lives with his wife.  She earns $43,451.00 per year.  Complainant is unemployed and receives $136 per week in unemployment compensation.  The household gross income is $4,164 per month. 


Complainant’s current arrearage is $22,131.77.  (FOF 38). 

Payment arrangement

The Commission has ordered establishment of a payment arrangement consistent with the provisions of Section 1405(b) of the Public Utility Code, 66 Pa. C.S. § 1405(b).  Guidelines for payment arrangements are found in the Responsible Utility Customer Protection Act, 66 Pa. C.S.A. § 1401, et seq.  It provides limits for payment arrangements under 66 Pa. C.S.A. § 1405(b) as follows: 

  (b)  Length of payment agreements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 

  (1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

  (2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

  (3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

  (4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level. 

A gross monthly income of $4,164 for a household of two is greater than 300% of the poverty guidelines.  http://ccf.georgetown.edu/wp-content/uploads/2012/03/2013-Federal-Poverty-Guidelines1.pdf.  Therefore, the law sternly limits Complainant to a six-month period to pay the balance owed.  66 Pa. C.S. § 1405(b).

Shut off notices 



The Commission remand order enjoins PECO from suspending or terminating Complainant’s service as long as Complainant pays current bills.  During the hearing on remand, Complainant raised and established that subsequent to the Commission’s order, he had received at least two shut-off warnings from PECO.  (CER 3, CER 4). 


Complainant is paying his current bills.  Although PECO did in fact send shut-off warnings to Complainant, PECO has not actually shut-off his services.  Therefore, Complainant has not established a violation of the Commission’s Order. 

CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.
2.
Complainant has met his burden of proof regarding entitlement to a payment arrangement.  66 Pa. C.S.A. § 332(a).

3.
Complainant failed to meet the burden of proof with respect to all other issues.  66 Pa. C.S.A. § 332(a).
ORDER


THEREFORE,

IT IS ORDERED:

1.
That the relief sought by Mitchell Pfeffer in the Complaint against PECO Energy Company at C-2008-2074802 is granted in part and denied in part;

2.
That Complainant’s request for a payment arrangement is granted.  Complainant shall pay Respondent on the date due for the payment of each monthly bill the amount of the current monthly bill plus one-sixth (1/6) of the outstanding balance.  These payments shall commence with the first monthly bill ninety (90) days after entry of the Commission’s Order in this case and continue thereafter on the due date of the payment of each regular monthly bill, until the arrearage on this account has been paid in full. Complainant must continue to make timely and full payments of PECO bills until the Final Order is issued in this matter;  

3.
That Complainant’s request for relief with respect to all other issues is denied;
4.
That as long as Complainant adheres to the terms of this Order, Respondent shall not assess any late payment charges nor shall Respondent terminate service to Complainant, except for valid safety and/or emergency reasons; 
5.
That if Complainant fails to adhere to the terms of this Order, Respondent is authorized to terminate Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S.A. § 101, et seq., and the Commission’s regulations, 52 Pa. Code § 56.1, et seq., and the amount then outstanding will become immediately due and payable to PECO; and


6.
That the matter be marked closed.
Date:
       March 19, 2013
                  /s/                                              



Darlene D. Heep



Administrative Law Judge

� 	The March 2013 transcript refers to this as PER 5.  For purposes of this decision and the record, it is marked PER 7.





� 	Income of more than 300% of the poverty-level.  See 66 Pa. C.S. § 1405(b)(4).





�  	Neither the documents submitted by PECO during the first hearing nor the account statement previously given to the Complainant reflected the $2,621.45 per month payment due.  (Complainant Exhibit 1; PECO Late-filed Exhibit 5; PECO Exhibit 1; Tr. 128). 





� 	When PECO and a customer enter into payment agreement, the outstanding amount owed is placed in abeyance and removed from the balance forward as long as the customer complies with the terms of the agreement.  


� 	(Wife’s income of $43,451/12 ) + (Complainant’s Weekly UE of $136 x 4) = $4164. 


� 	Late payment fees for the period April through August of 2008 total $10.00.  (Tr. 124). 


� 	If Complainant loses his unemployment compensation, his household  income would fall under 300% of the poverty level and the law would provide for a one-year payment period. 
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