BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,	:
Bureau of Investigation and Enforcement		:
							:
	v.						:			C-2012-2297092
							:
Glacial Energy of Pennsylvania, Inc.			:



INITIAL DECISION


Before
David A. Salapa
Administrative Law Judge


INTRODUCTION


The complaint alleges that an electric generation supplier failed to provide complete information in its application for authority, in violation of the Public Utility Code.  This decision dismisses the complaint because the electric generation supplier provided the information in its application required by the Public Utility Code and applicable regulations.

HISTORY OF THE PROCEEDING

On April 5, 2012, the Pennsylvania Public Utility Commission’s (Commission’s) Bureau of Investigation and Enforcement (I&E) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Glacial Energy of Pennsylvania, Inc. (Glacial).  According to the complaint, Glacial is an electric generation supplier (EGS) as defined by 66 Pa. C.S. §2803 and is subject to the Commission’s authority.
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The complaint alleges that Gary Mole, Glacial’s chief operating officer, held an ownership interest in a retail electric supplier, Franklin Power Company (Franklin), licensed by the Public Utility Commission of Texas (PUCT).  The complaint asserts that on February 28, 2006, the PUCT revoked Franklin’s retail electric supplier license for failing to maintain the financial requirements of the PUCT and for failing to timely remit payments for invoiced charges to a transmission and distribution utility.

The complaint charges that Glacial failed to provide this information regarding Mr. Mole and Franklin in the EGS application it filed with the Commission on April 22, 2009.  The complaint contends that Glacial’s application filed with the Commission was not grounded in fact or was signed by a representative without knowing the contents of the application in that the application did not provide the information regarding Mr. Mole and Franklin, violating 66 Pa. C.S. §2809(b) and 52 Pa. Code §1.35(c).  The complaint requests that the Commission revoke Glacial’s EGS license.

Glacial filed an answer with new matter on April 30, 2012.  The answer admits that Glacial is an EGS licensed by the Commission.  The answer admits that the PUCT revoked Franklin’s retail electric supplier license.  The answer states that Mr. Mole had an indirect, partial ownership interest in Franklin but did not manage Franklin’s day-to-day business affairs or serve as an officer or director of Franklin.

The answer contends that its application for an EGS license filed with the Commission did not require it to disclose Mr. Mole’s indirect ownership interest in Franklin.  According to the answer, the Glacial employees who prepared and signed its application for an EGS license did so in good faith, based on their understanding of what the application required.

The answer asserts that the information set forth in Glacial’s application is accurate.  The answer denies that Glacial’s conduct in filing its application constitutes any violation of the Public Utility Code or Commission regulations.

The new matter alleges that the Commission’s application form did not require Glacial to disclose Mr. Mole’s ownership interest in Franklin.  The new matter argues that Glacial’s conduct did not violate either the Public Utility Code or Commission regulations.  The new matter points out that, since obtaining its EGS license from the Commission, Glacial has never been found to be in violation of any Commission regulation.  The answer with new matter requests that the Commission deny the complaint.

On May 21, 2012, I&E filed an answer to new matter.  The answer to new matter reiterates that Glacial’s conduct violates the Public Utility Code and Commission regulations.  The answer admits that Glacial has not been found to be in violation of any Commission regulation since it received its EGS license from the Commission.  However, the answer states that Glacial currently has eight pending complaints before the Commission.  The answer to new matter requests that the Commission revoke Glacial’s EGS license.

On October 5, 2012, Glacial filed a motion to assign administrative law judge, schedule a prehearing conference and conduct an expedited hearing.  In support of its motion, Glacial asserted that the parties have attempted to stipulate to material facts so that this matter could be presented to an administrative law judge without need for a hearing.  The motion contended that the pendency of the complaint seeking revocation of Glacial’s EGS license was harming Glacial and could lead to actions by other regulators.  The motion requested that the Commission assign an administrative law judge to the proceeding, schedule a prehearing conference and schedule a hearing to resolve the matter.

By notice dated October 10, 2012, the parties were notified that the case had been assigned to me as motion judge.

On October 25, 2012, I&E filed an answer to Glacial’s motion.  The answer admitted that I&E and Glacial have attempted to stipulate to material facts and that so far those efforts have been unsuccessful.  The answer denied that the pendency of the complaint seeking revocation of Glacial’s EGS license was harming Glacial.  The answer asserted that any harm to Glacial was not a relevant consideration.
The answer contended that after I&E filed its complaint, it requested that the matter be assigned to the Office of Administrative Law Judge.  However, after I&E made the request, it received additional information that required further investigation before the matter was assigned to the Office of Administrative Law Judge and a litigation schedule established.  I&E therefore withdrew its request to assign the case to the Office of Administrative Law Judge.  The answer stated that once its investigation was complete, I&E would request that the case be assigned to the Office of Administrative Law Judge.  The answer requested that the Commission deny Glacial’s request for an expedited hearing.

By order dated November 1, 2012, I granted Glacial’s motion to schedule a prehearing conference.  However, I ruled that it was premature to schedule an expedited hearing in this matter since it appeared that the parties have been attempting to stipulate to material facts in order to avoid a hearing or at least to narrow the issues to be litigated.

By notice dated November 20, 2012, the Commission scheduled a prehearing conference to be held on December 18, 2012 at 10:00 a.m. in Hearing Room 4 of the Commonwealth Keystone Building in Harrisburg.  I issued a prehearing conference order on November 21, 2012, setting forth the procedural matters to be addressed at the prehearing conference.

I conducted the prehearing conference as scheduled on December 18, 2012.  Participating were counsel for I&E and Glacial.  As a result of the prehearing conference, I issued Prehearing Order #2 on January 2, 2013.  Prehearing Order #2 established a litigation and briefing schedule.

By notice dated January 4, 2013, the Commission scheduled initial hearings for this matter on May 7 and 8, 2013 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.

On January 8, 2013, Glacial and I&E filed a joint motion requesting that I issue a protective order in this proceeding.  By order dated January 9, 2013, I granted the joint motion and issued a protective order.

On March 1, 2013, Glacial filed a motion for summary judgment.  The motion contends that there are no material facts in dispute in this case and that Glacial is entitled to judgment as a matter of law.  In support of its motion, Glacial asserts that the sole basis of I&E’s complaint is that Glacial allegedly had an obligation to disclose Gary Mole’s former ownership interest and experience with Franklin in its EGS application.  The motion states that Mr. Mole had an indirect ownership interest in Franklin through his ownership interest in Touchdown Properties, LLC (Touchdown).

Glacial argues in its motion that the plain language of the application does not request the information that I&E alleges Glacial had an obligation to disclose.  Glacial further contends that there are no Commission regulations that require the disclosure of this information.  Glacial concludes that I&E’s complaint fails as a matter of law.  The motion requests that the Commission grant Glacial’s motion and dismiss the complaint.

On March 5, 2013, I&E filed an amended complaint.  The amended complaint does not differ from the original complaint filed April 5, 2012.

On March 25, 2013, I&E filed an answer to Glacial’s motion for summary judgment.  I&E alleges in its answer that Mr. Mole owned 100% of Touchdown and that Touchdown in turn owned 60% of Franklin.  According to I&E Mr. Mole, Touchdown and Franklin are all one in the same entity.

I&E contends that Mr. Mole formed Glacial and transferred the assets of Franklin to Glacial.  According to I&E’s answer, Glacial has stepped into the shoes of Franklin.  I&E asserts that Glacial failed to provide these facts in its application.  According to I&E, there is a 

factual dispute between it and Glacial over the nature of the relationship between Mr. Mole and Glacial, Franklin and Touchdown.  This dispute will require a hearing to resolve.  The answer requests that the Commission deny the motion for summary judgment.

The motion for summary judgment is ready for decision.  For the following reasons, I will grant the motion and deny the complaint.

FINDINGS OF FACT

1.	The complainant is I&E.

2.	The respondent is Glacial.

3.	On April 5, 2012, I&E filed a complaint against Glacial.

4.	On April 30, 2012, Glacial filed an answer with new matter.

5.	On May 21, 2012, I&E filed an answer to new matter.

6.	On March 1, 2013, Glacial filed a motion for summary judgment.

7.	On March 25, 2013, I&E filed an answer to the motion for summary judgment.

8.	Neither Glacial, its affiliates nor Mr. Mole have been convicted of any crimes.  

9.	Neither Glacial, its affiliates nor Mr. Mole have been a respondent or defendant in any administrative or judicial proceeding dealing with business operations.



DISCUSSION

The Commission’s regulation at 52 Pa. Code §5.102 governs motions for summary judgment.  The Commission’s regulation at 52 Pa. Code §5.102(a) permits any party to move for summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa. Code §5.102(c).  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code §5.102(d)(1).

The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).  Summary judgment will be granted only where the right is clear and free from doubt.

The non-moving party in a motion for summary judgment must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978); Stover v. The United Telephone Co. of Pennsylvania, Docket No. C-00923833 (Order entered July 21, 1992).  The Commission has interpreted Section 5.102(c) of its regulations in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996).  In civil practice, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to 

establish that a genuine issue of material fact exists.  Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983).

The provision at 52 Pa. Code §5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super.1954).

Glacial’s motion for summary judgment contends that the Commission must dismiss I&E’s complaint because it fails to assert facts sufficient to establish that Glacial violated 66 Pa. C.S. §2809(b) and 52 Pa. Code §1.35(c) by failing to provide information in its application regarding Mr. Mole and Franklin.  I agree.

In order to understand Glacial’s argument, I will first provide a brief explanation of the allegations in I&E’s complaint.  The provisions at 66 Pa. C.S. §2809(b) and 52 Pa. Code §1.35(c) are general provisions governing the filing of applications for EGS licenses and the effect of any signed document filed with the Commission.  The statute at 66 Pa. C.S. §2809(b) states that an application for an EGS license must be verified by oath or affirmation and be in such form and contain such information as the Commission, by regulation, may require.  The regulation at 52 Pa. Code §1.35(c) states that the signature of an individual on a document filed with the Commission constitutes a certification by the individual that the document is well grounded in fact to the best of that individual’s knowledge, information and belief.

I&E contends that since Glacial did not provide information in its EGS application regarding Mr. Mole and Franklin, it violated 66 Pa. C.S. §2809(b) by failing to provide information that the Commission required by regulation.  In addition, since Glacial’s application failed to provide information required by the Commission, I&E contends that Glacial’s vice president, Joel Glassman, violated 52 Pa. Code §1.35(c) by signing the document and certifying that the document was well grounded in fact.

Having briefly explained the allegations in I&E’s complaint, I will now provide some background on the Commission’s regulations governing EGSs.  An EGS, such as Glacial, is not a public utility, except in limited circumstances.  Delmarva Power & Light Co. v. Pennsylvania Pub. Util. Comm’n, 870 A.2d 901 (Pa. 2005) (Delmarva).  In Delmarva, the Pennsylvania Supreme Court held that the definition of “public utility” at 66 Pa. C.S. §102 does not include EGSs except for the limited purposes set forth in 66 Pa. C.S. §2809 regarding licensing requirements and 66 Pa. C.S. §2810 regarding revenue neutral reconciliation.  The Pennsylvania Supreme Court noted that the Commission could forbear from regulating EGSs, pursuant to 66 Pa. C.S. §2809(e) if it determined that the requirements of 66 Pa. C.S. 2809 were unnecessary due to competition among the EGSs.  However, the Commission could regulate EGSs by imposing requirements necessary to ensure that the quality of service provided by electric utilities does not deteriorate and assuring that standards and billing practices for residential service are maintained.

Pursuant to 66 Pa. C.S. §2809(e), the Commission promulgated regulations regarding the standards and billing practices of EGSs.  The regulations at 52 Pa. Code §54.43 set forth standards of conduct and disclosure to which a licensed EGS must adhere.  The regulation at 52 Pa. Code §54.42(6) states that the Commission may impose fines on a licensed EGS or suspend or revoke its license if it fails to follow the principles set forth in 52 Pa. Code §54.43.  Therefore, to the extent that a licensed EGS fails to comply with the standards of conduct and disclosure set forth in 52 Pa. Code §54.43, it is subject to penalties imposed by the Commission.  I&E’s complaint does not allege that Glacial has violated these regulations.

Relevant to this proceeding, the Commission promulgated regulations, pursuant 
to 66 Pa. C.S. §2809(e), at 52 Pa. Code §54.33, setting forth the information that an EGS applicant should provide.  The regulations require an EGS applicant to provide information on the type of service to be provided, the class of customers to be served, the territory to be served, identification of the EGS applicant’s affiliates, description of the EGS applicant’s business structure, financial information to demonstrate financial fitness, evidence of experience in providing the proposed service, and evidence demonstrating the EGS applicant’s ability to comply with the Commission’s regulations.

With regard to enforcement generally, the Commission promulgated regulations addressing the suspension and revocation of an EGS’ license, pursuant to 66 Pa. C.S. §2809(e).  The regulations at 52 Pa. Code §54.42 state that an EGS shall comply with the requirements of the Public Utility Code and Commission regulations and orders.  The Commission may suspend or revoke an EGS’ license or impose a civil penalty on an EGS for, inter alia, failure to pay assessments or taxes, violating Pennsylvania consumer protection law and violating the Public Utility Code, Commission regulations or Commission orders.

Having provided some background on the Commission’s regulations governing EGSs, I will now address Glacial’s motion for summary judgment.  Glacial’s motion for summary judgment contends that the Commission must dismiss I&E’s complaint because the Commission’s EGS application form does not clearly require it to disclose Mr. Mole’s involvement with Franklin.

Since the EGS application form does not require Glacial to disclose the information, Glacial argues that it did not violate 66 Pa. C.S. §2809(b), which directs an EGS to provide information required by the Commission.  In addition, since Glacial’s EGS application did include information that its vice president, Joel Glassman, believed was responding to the information required by the EGS application, Mr. Glassman did not violate 52 Pa. Code §1.35(c), which requires the application to be well grounded in fact.  Glacial has attached a copy of its application, marked as Exhibit A, to its motion for summary judgment.

In response, I&E contends that Glacial should have disclosed Mr. Mole’s involvement with Franklin in response to the inquiries in Questions 16, 19(A) and 19(B) of the Commission’s EGS application form.  I will address each of I&E’s contentions in turn by reviewing each of these questions and Glacial’s response in its EGS application, starting with Question 16 of Glacial’s EGS application.  Question 16 states as follows:

16.	COMPLIANCE: State specifically whether the Applicant, an affiliate, a predecessor of either, or a person identified in this Application has been convicted of a crime involving fraud or similar activity.  Identify all proceedings, by name, subject and citation, dealing with business operations, in the last five (5) years, whether before an administrative body or in a judicial forum, in which the Applicant, an affiliate, a predecessor of either, or a person identified herein has been a defendant or a respondent.  Provide a statement as to the resolution or present status of any such proceedings.

In response to this question, Glacial provided the following information as Attachment 4 to its EGS application:

Glacial Energy Holdings Inc. and any of the Glacial entities currently licensed in 11 States and the District of Columbia have not been cited nor sanctioned of a crime involving criminal activity or fraud.  Furthermore, Glacial Energy has not been a defendant or a respondent to any proceedings dealing with business operations.

The Glacial entities referred to in this response are listed in Glacial’s response to Question 19(A) on its EGS application, requesting information on its organizational structure.  Glacial provided the following information on its organizational structure as Attachment 7 to its EGS application:

Parent Company: Glacial Energy Holdings
Entities under Glacial Energy Holdings
Glacial Energy of New York - Active
Glacial Energy of Texas, Inc. - Active
Glacial Energy of Maryland, Inc. - Active
Glacial Energy of New England, Inc. - Active in Connecticut, Maine, Massachusetts, New Hampshire and Rhode Island
Glacial Energy of New Jersey, Inc. - Active
Glacial Energy of Washington D.C., Inc. - Active
Glacial Energy of California, Inc. - will be submitting application soon
Glacial Energy of Illinois, Inc. - Active
Glacial Energy of Michigan, Inc. - licensing in process
Glacial Energy of Pennsylvania, Inc. - licensing in process
Glacial contends that Question 16 first requested information on whether it, an affiliate, a predecessor of either or a person listed in the EGS application has been convicted of a crime involving fraud.  Mr. Mole is listed as the president/CEO of Glacial.  However, Glacial states neither it, its affiliates listed above nor Mr. Mole have been convicted of any crimes.  I&E has not alleged any facts in its complaint or other filings that the information contained in response to Question 16 of Glacial’s EGS application, as stated above, is inaccurate.

Glacial further contends that Question 16 also requests information on whether it, an affiliate, a predecessor of either or a person listed in the EGS application has been a respondent or defendant in any administrative or judicial proceedings dealing with business operations.  Again Glacial states that neither it, its affiliates listed above nor Mr. Mole have been a respondent or defendant in any administrative or judicial proceeding dealing with business operations.  I&E has not alleged any facts in its complaint or other filings that the information contained in response to Question 16 of Glacial’s EGS application, as stated above, is inaccurate.

Rather, I&E contends that Mr. Mole formed Glacial and transferred the assets of Franklin to Glacial.  According to I&E, Glacial has stepped into the shoes of Franklin and Glacial should have listed Franklin and Mr. Mole as either affiliates or predecessors and disclosed that the PUCT revoked Franklin’s retail electric supplier license in response to Question 16 of its EGS application.  I disagree.

In order to accept I&E’s argument, one must conclude that Mr. Mole and Franklin are either “affiliates” or “predecessors” of Glacial.  Neither the statutes nor the regulations governing EGSs define either “affiliates” or “predecessors”.  The regulatory history of the EGS regulations at 52 Pa. Code §§54.31-54.43 does not provide any guidance in defining either affiliate or predecessor or how those terms are used in the EGS application form.  Licensing Requirements for Electric Generation Suppliers, 28 Pa.B. 3760 (August 8, 1998) (Licensing Order).  As set forth below, I conclude that Mr. Mole and Franklin are neither.

Turning first to the term “affiliate”, as noted above, the applicable statutes and regulations do not provide a definition of the term “affiliate”.  This term is not defined by the Statutory Construction Act of 1972 at 1 Pa. C.S. §1991.  In the absence of any statutory definition, I will use the definition found in Black’s Law Dictionary.  Black’s Law Dictionary, 5th Edition defines an affiliate company as a company effectively controlled by another company.  It further states that affiliated companies are corporations which are related as parent and subsidiary, characterized by identity of ownership of capital stock.

Using this definition, Glacial is not an affiliate of either Franklin or Mr. Mole.  Glacial is an affiliate of Glacial Energy Holdings.  Franklin does not control Glacial.  Franklin is not a parent or subsidiary of Glacial.  Glacial listed its affiliated companies in response to Question 19 on its EGS application, as stated above.  Mr. Mole is an officer of Glacial, not an affiliate.

Turning next to the term “predecessor”, the applicable statutes and regulations do not provide a definition of the term “predecessor”.  This term is not defined by the Statutory Construction Act of 1972 at 1 Pa. C.S. §1991.  In the absence of any statutory definition, I will use the definition found in Black’s Law Dictionary.  Black’s Law Dictionary, 5th Edition defines a predecessor as one who has gone before.  It further states that a predecessor applies to a corporate body in the same sense that the term ancestor is applied to a natural person.

Using this definition, Franklin is not a predecessor of Glacial.  Franklin did not merge with Glacial.  Glacial did not purchase Franklin’s stock.  Mr. Mole is not a predecessor of Glacial as defined above.

Had the Commission wished to require more disclosure from EGS applicants it could have used more inclusive terms in its application forms.  For example, the Commission could have used the broader term “affiliated interest” as defined at 66 Pa. C.S. §2101 instead of the term “affiliate” in Question 16 of its EGS application form and in the information required in an application by 52 Pa. Code §54.33.  The Commission did not do this.

I cannot find that Glacial violated the Public Utility Code or Commission regulations by failing to disclose Mr. Mole’s involvement with Franklin or the proceedings against Franklin in response to Question 16 of its EGS application.  Question 16 of the EGS application as it is worded does not require that information.  Glacial provided the information required by Question 16 of its EGS application.  Glacial is entitled to judgment as a matter of law.

Turning next to Question 19 (A) of Glacial’s application, the relevant portion of Question 19(A) states as follows:

19. FINANCIAL FITNESS:
A. Applicant shall provide sufficient information to demonstrate financial fitness commensurate with the service proposed to be provided.  Examples of such information which may be submitted include the following:

Published parent company financial and credit information.

In response to this question, Glacial provided an eight page Dunn and Bradstreet (D&B) Report regarding Glacial Energy of New York as Attachment 8 to its EGS application.  On page six, the D&B Report provides a section addressing history and operations.  Part of this section lists Gary Mole as an officer and simply states “Antecedents are undetermined”.  I&E has not alleged any facts in its complaint or other filings that the information contained in response to Question 19 of Glacial’s EGS application is inaccurate.

I&E contends that the D&B Report is incomplete and should have included information on Mr. Mole’s involvement with Franklin.  I&E contends that Glacial, by submitting the D&B Report knowingly submitted incomplete information.  I disagree.

Initially, it is difficult to understand how Glacial can be held responsible for the contents of the D&B Report, which it had no part in preparing.  Glacial submitted the D&B Report as part of its EGS application, assuming that the report accurately reflected D&B’s knowledge at the time.  To hold Glacial responsible for the accuracy and completeness of the 

D&B Report is unreasonable when it had no part in preparing the report.  There is nothing in the applicable statutes or regulations to suggest that EGS applicants are responsible for the contents of financial and credit information provided by unrelated third parties.

Furthermore, Glacial provided the response to Question 19 in its EGS application as proof of its financial fitness to provide EGS service, not to provide a complete resume of each of its officers.  The information on Mr. Mole contained in the D&B Report is irrelevant to demonstrating Glacial’s financial fitness to provide EGS service.  The Commission has given each EGS applicant discretion as to what information it provides in its application to demonstrate its financial fitness.

The Licensing Order indicates that an EGS applicant has some discretion as to what information it will submit to the Commission to show its technical and financial fitness.  In the section of the Licensing Order, addressing the contents of the application form at 52 Pa. Code §54.33, the order states:

The Commission believes that some clarification as [sic] the application form and the information requested thereon is necessary.  The licensing application is generic and is to be used by all license applicants.  The application solicits specific information such as names of officers and affiliates, but it also requests non-specific information intended to demonstrate an applicant's technical and financial fitness to be licensed.  This non-specific information to be submitted is of the applicant's choosing and its content depends on the type of service that the applicant requests to be licensed to provide.  (Emphasis added)


Given this statement, Glacial was free to submit the D&B Report or any other information it thought necessary to show that it was financially capable of providing the EGS service for which it applied.  There is nothing in the regulation that requires an EGS applicant to provide a complete resume of each of its officers in order to demonstrate the applicant’s financial fitness.

If the Commission believed that the D&B Report was incomplete or inadequate to demonstrate Glacial’s financial fitness, it could have rejected Glacial’s EGS application or requested additional information regarding Mr. Mole.  The Commission chose not to exercise either of these options in processing Glacial’s application.

I cannot find that Glacial violated the Public Utility Code or Commission regulations by failing to disclose Mr. Mole’s involvement with Franklin in response to Question 19A of its EGS application.  Question 19A of the EGS application as it is worded does not require that information.  Glacial provided the information required by Question 19A of its EGS application.  Glacial is entitled to judgment as a matter of law.

Turning next to Question 19(B) of Glacial’s application, the relevant portion of Question 19(B) states as follows:

B.  Applicant must provide the following information:
Identify Applicant's chief officers including names and their professional resumes.

In response to this question, Glacial provided the following information as part of Attachment 9 to its EGS application:

Chief Officer's Resumes
Gary Mole
President/CEO
[bookmark: _GoBack]Mr. Mole set-up Glacial Energy in 2005, first entering New York, and expanding quickly into Texas, New England and Mid-Atlantic deregulated energy markets.  Prior to Glacial Energy, Mr. Mole moved to the US and established EUC/USA serving as its CEO.  Prior to EUC/USA, Mr. Mole founded Essential Utilities Energy Corporation ("EUC")-Australia, and served as its managing director from 1995 to 2001, where he was responsible [sic] entering into major power agreements with generators such as TXU, Entergy and AEP.

Glacial argues that Question 19(B) only requested the resumes of Glacial’s officers, including Mr. Mole.  Glacial argues that a resume only states a person’s work experience, not his or her investments.  Glacial contends that Mr. Mole was only an indirect investor in Franklin, not an officer or employee.  In addition, Glacial contends that the EGS application does not require that an EGS applicant disclose the investments of each of its officers.  I&E has not alleged any facts in its complaint or other filings that the information contained in response to Question 19(B) of Glacial’s EGS application, set forth above, is inaccurate.

Rather, I&E contends that the resume is incomplete.  I&E argues that a professional resume should accurately reflect prior and relevant experience.  According to 
I&E, that experience should include information on prior investments in relevant companies.  I disagree.

In order to accept I&E’s argument, one must conclude that a professional resume must include information on a person’s investments as well as prior employment experience.  The regulatory history of the EGS regulations at 52 Pa. Code §§54.31-54.43 does not provide any guidance in determining what information the Commission was seeking in a resume.  Resume is not defined by the Statutory Construction Act of 1972 at 1 Pa. C.S. §1991.  In the absence of any statutory definition, I will use the definition found in The American Heritage Dictionary of the English Language.  The American Heritage Dictionary defines a resume as a summary of experience submitted with a job application.

Using this definition, I cannot conclude that Glacial had an obligation to include a summary of Mr. Mole’s investments as part of his resume.  An individual submits a resume to demonstrate that he or she is qualified to hold a particular position.  In order to demonstrate his or her qualifications, an individual would include his or her work experience in the relevant field, not his or her investments in that field.

I cannot find that Glacial violated the Public Utility Code or Commission regulations by failing to disclose Mr. Mole’s involvement with Franklin as part of his resume in response to Question 19B of its EGS application.  Question 19B of the EGS application as it is worded does not require that information.  Glacial provided the information required by Question 19B of its EGS application.  Glacial is entitled to judgment as a matter of law.

In summary, I conclude that, as a matter of law, neither the Commission’s statutes and regulations nor the application for EGS authority require Glacial to disclose Mr. Mole’s involvement with Franklin.  Since there is no such requirement, Glacial did not violate either 66 Pa. C.S. §2809(b) 52 Pa. Code §1.35(c).

Glacial provided the information in its application required by the Public Utility Code and Commission regulations.  I&E has not alleged any facts stating that the information Glacial provided in its EGS application is inaccurate.  Since no factual issue pertinent to the resolution of this case exists, a hearing is unnecessary.  Granting Glacial’s motion for summary judgment is appropriate in these circumstances.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.

2.	No genuine issue of material fact exists for trial in this proceeding.

3.	Glacial is entitled to judgment as a matter of law.

ORDER

THEREFORE,

IT IS ORDERED:

1.	That the motion of Glacial Energy of Pennsylvania, Inc. at Docket No. C‑2012-2297092 is granted.

2.	That the complaint filed by the Bureau of Investigation and Enforcement of the Pennsylvania Public Utility Commission against Glacial Energy of Pennsylvania, Inc. at C‑2012‑2297092 is denied.

3.	That the hearings at Docket No. C-2012-2297092 for May 7 and 8, 2013 are cancelled.

4.	That the docket at Docket No. C-2012-2297092 is marked closed.


Date:	April 9, 2013		/s/	
							David A. Salapa
							Administrative Law Judge
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