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I. HISTORY OF THE PROCEEDING.


On November 13, 2012, Philadelphia Gas Works (PGW) filed Supplement No. 55 to Gas Service Tariff Pa.P.U.C. No. 2 to become effective January 12, 2013, proposing to unbundle natural gas procurement costs and gas supply related uncollectible expense from distribution rates and recover these costs through a gas procurement charge (GPC) and a merchant function charge (MFC) that will be included in the price to compare (PTC).  PGW filed Supplement No. 55 pursuant to the Commission’s Revised Final Rulemaking Order at Docket No. L-2008-2069114, and the Commission’s Secretarial Letter issued May 25, 2012 in the same proceeding.  Included with the filing, PGW submitted PGW St. 1, the Direct Testimony and Exhibit of Kenneth S. Dybalski, and PGW St. 2, the Direct Testimony and Exhibits of Howard S. Gorman.


On December 3, 2012, the Office of Small Business Advocate (OSBA) filed a Public Statement, Verification, two Notices of Appearance on behalf of Sharon Webb, Esq. and Elizabeth Rose Triscari, Esq., and a formal Complaint.  The Complaint was docketed at C-2012-2337594.



Also on December 3, 2012, Aron J. Beatty, Esquire, and Tanya J. Mcloskey, Esquire, filed a Complaint, Public Statement and Notice of Appearance on behalf of the Office of Consumer Advocate (OCA).  The Complaint was docketed at C-2012-2337124.



Also on December 3, 2012, the Philadelphia Industrial and Commercial Gas Users Group (PICGUG) filed a Petition to Intervene in this proceeding.



By Order entered December 20, 2012, the Pennsylvania Public Utility Commission (Commission) instituted an investigation into the lawfulness, justness and reasonableness of the rates, rules, and regulations contained in PGW’s proposed Supplement No. 55 to Gas Service Tariff Pa.P.U.C. No. 2.  The proposed tariff supplement was suspended by operation of law until June 21, 2013, unless otherwise permitted by Commission Order to become effective at an earlier date.  In addition, the Commission ordered that the investigation include consideration of the lawfulness, justness and reasonableness of PGW’s existing rates, rules, and regulations.  
This matter was assigned to the Office of Administrative Law Judge for prompt scheduling of hearings culminating in the issuance of a Recommended Decision.  The matter was assigned to Administrative Law Judge Christopher P. Pell.



In accordance with a Prehearing Conference Order dated December 21, 2012, PGW, OCA, OSBA, and PICGUG submitted prehearing memoranda to the presiding officer on January 2, 2013.  



A prehearing conference was held on January 4, 2013.  Counsel for PGW, OCA, OSBA, and PICGUG participated.  A procedural schedule was established during the prehearing conference.  No party objected to PICGUG’s Petition to Intervene.  



In my Prehearing Order dated January 9, 2013, I granted PICGUG’s Petition to Intervene and established the procedural schedule and the procedures applicable to this proceeding.



The parties engaged in formal and informal discovery.



On February 11, 2013, the following testimony was submitted:  OCA submitted OCA Statement No. 1 – the Direct Testimony of Jerome D. Mierzwa; and OSBA submitted OSBA Statement No. 1 – Direct Testimony and Exhibits of Robert D. Knecht.  PICGUG submitted correspondence indicating it would not be submitting direct testimony.


On February 22, 2013, the following rebuttal testimony was submitted:  PGW submitted PGW ST. 1R – the Rebuttal Testimony of Kenneth S. Dybalski and PGW ST. 2R – the Rebuttal Testimony of Howard S. Gorman; and OCA submitted OCA Statement No. 1-R the Rebuttal Testimony of Jerome D. Mierzwa.  OSBA did not submit rebuttal testimony.  PICGUG submitted correspondence indicating it would not be submitting rebuttal testimony.


On February 27, 2013, OSBA submitted OSBA Statement No. 2 – the Surrebuttal Testimony of Robert D. Knecht.  Neither PGW nor OCA submitted surrebuttal testimony.  PICGUG submitted correspondence indicating it would not be submitting surrebuttal testimony.



The parties engaged in settlement discussions.  As a result of these settlement discussions, PGW, OCA and OSBA (collectively “the Settling Parties” or “Joint Petitioners”) were able to reach a Settlement which resolved all of the issues pertaining to this proceeding.



Since a Settlement was reached, I cancelled the hearings scheduled for Monday, March 4, 2013, and Tuesday, March 5, 2013.  The Settling Parties filed the Settlement and Statements in Support of the Settlement on March 27, 2013.  Although PICGUG did not sign the Settlement, its counsel submitted correspondence along with the Settlement,
 dated March 27, 2013, stating that it does not oppose the Joint Petition for Settlement of Philadelphia Gas Works’ Natural Gas Procurement Cost and Uncollectible Expense Unbundling Filing.



The record consists of a 15-page transcript, the Company’s filing, the testimony and exhibits submitted by PGW, OCA and OSBA, the Joint Petition for Settlement, the parties’ Statements in Support of the Settlement, and PICGUG’s correspondence concerning the Settlement.  The record closed on March 27, 2013, the date the Settling Parties filed the Settlement and Statements in Support of the Settlement.
II. DESCRIPTION AND TERMS OF THE JOINT PETITION FOR SETTLEMENT OF PHILADELPHIA GAS WORKS’ NATURAL GAS PROCUREMENT COST AND UNCOLLECTIBLE EXPENSE UNBUNDLING FILING



The Joint Petition for Settlement of Philadelphia Gas Works’ Natural Gas Procurement Cost and Uncollectible Expense Unbundling Filing (Joint Petition for Settlement or Settlement) is a seven (7) page document signed by three of the four active parties.  Although PICGUG did not sign the Joint Petition, it submitted a statement that was attached to the Joint Petition For Settlement indicating that it did not oppose the Settlement.  Appendix A to the Settlement contains a breakdown of the GPC and the MFC by rate class.  Appendix B to the Settlement contains a list of the documents in the stipulated record.  



The essential terms of the Joint Petition for Settlement of the Philadelphia Gas Works’ Natural Gas Procurement Cost And Uncollectible Expense Unbundling Filing are set forth in Section III of the Joint Petition.  Settlement paragraphs 13-17 are as follows: 

13.
PGW’s unbundling filing establishing a GPC, MFC and PTC is approved as filed, with the following revisions and/or clarifications.

14. 
Procurement, accounting, legal and management labor and benefit costs associated with gas procurement activities are set at $650,000 as reflected in Appendix A.

15. 
PGW will incorporate the GPC and the MFC into the Commodity Charge on PGW’s bill.

16. 
The GPC, MFC and the PTC provisions in PGW’s tariff shall become effective for service rendered on or after September 1, 2013.

17. 
The Settling Parties Stipulate to the admission of the filing, testimony and exhibits identified in Appendix “B” hereto.



The Joint Petitioners maintained that the Settlement is conditioned upon the Commission’s approval of the terms and conditions contained in the Settlement without modification.  If the Commission modifies the Settlement, any Joint Petitioner may withdraw from the Settlement and proceed with litigation and, in such an event, the Settlement shall be void and of no effect.  In the event the Settlement is adopted without modifications in the Recommended Decision, the Joint Petitioners agreed to waive their rights to file exceptions.

III. DISCUSSION


On June 23, 2011, the Commission issued its Revised Final Rulemaking Order at Docket No. L-2008-2069114, (June 2011 Order) in the matter of Natural Gas Distribution Companies and Promotion of Competitive Retail Markets, pursuant to Chapter 22 of Title 66 of the Public Utility Code.  66 Pa. C.S. §2201 et seq.

In particular, the Commission reformulated the price to compare (PTC), adopted permanent rules for voluntary purchase of receivables (POR) programs, and adopted rules for the non-discriminatory release, assignment and transfer of capacity when customers choose a competitive natural gas supplier.
  



The regulations resulting from the rulemaking are set forth in the Pennsylvania Code at 52 Pa. Code §§62.221-62.225.  The regulations are intended:

To foster a competitive retail marketplace for natural gas service to customers eligible for SOLR (supplier of last resort) Service, which is a class of customer that consists largely of residential and small business customers, it is essential that these consumers are able to compare the price of gas purchased form their incumbent NGDCs (natural gas distribution company) with that offered for sale by NGSs (natural gas supplier).

52 Pa. Code §62.221.



It is the policy of the Commission to encourage settlements.  52 Pa. Code § 5.231.  In its policy statement regarding settlements in major rate cases the Commission provides in pertinent part:

In the Commission’s judgment, the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding.

52 Pa. Code § 69.401.



Once the settling parties have submitted their joint settlement petition for approval, the principle issue for Commission consideration is whether the agreement serves the public interest.  Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1, 21 (1985); Pennsylvania Public Utility Commission v. C S Water and Sewer Associates, 74 Pa. P.U.C. 767, 771 (1991). 



The Settling parties agree that the Settlement is fair, just, and reasonable and, therefore, in the public interest.  PGW, OCA and OSBA each provided statements in support of the Settlement, each requesting the presiding officer and the Commission to approve the Joint Petition for Settlement in its entirety.  PICGUG submitted correspondence indicating that it does not oppose the Joint Petition for Settlement.  
A.
TERMS OF Settlement and Statements in Support
1. Ratemaking Methodology (Settlement ¶13).
The Settling Parties agree that the Company will unbundle gas supply related uncollectible expense and establish a GPC, MFC and PTC as set forth in the Company’s filing, subject to several revisions and/or clarifications.  Joint Petition for Settlement at ¶13.

As explained by OSBA, both the MFC and the GPC are designed to recover costs related to the gas supply function, with the MFC being targeted at uncollectible costs and the GPC targeted at other costs related to gas supply.  Both charges will apply only to sales customers and are bypassable by shopping customers.  MFC and GPC revenues are offset by base rate reductions, and are therefore revenue neutral.  The costs and volumes used in the development of the MFC, GPC and base rate reductions are all based on those used in the company’s 2009 base rate case.  OSBA believes this approach is reasonable since the last base rates case was relatively recent.  Specifically as this approach relates to the MFC, OSBA indicated that it reviewed the company’s MFC proposal and took no objection as the MFC is revenue neutral based on parameters as of the last base rates case, and it properly reflects the differences in uncollectable costs rates among the various rates classes.  OSBA Statement in Support at 3.  

OCA witness Jerome D. Mierzwa analyzed PGW’s filing and provided testimony in this proceeding indicating that the company’s unbundling proposal reasonably achieved the goals required by the Commission.  Mr. Mierzwa summarized his findings as follows:
· The Pennsylvania Public Utility Commission’s Revised Final Rulemaking Order in Docket No. L-2008-2069114 requires natural gas distribution companies (“NGDC”) to establish GPCs on a revenue neutral basis.  PGW’s proposed GPC and the related adjustment to base rates reasonably satisfies this requirement; and

· The Commission’s Order in Docket No. L-2008-2069114 also requires NGDCs to establish MFCs on a revenue neutral basis.  PGW’s proposed MFC and the related adjustment to base rates reasonably satisfies this requirement.

OCA St. 1 at 3.  Mr. Mierzwa explained that the Company was required to meet the goals of establishing a GPC and MFC, and to adjust base rates accordingly through a 1308(a) rate filing.  OCA St. 1 at 6.  Since the company was adjusting rates outside of a base rate case setting, in which all elements of the company’s cost of service are scrutinized, single issue ratemaking became a concern.  The Commission addressed this concern in its Order and required that both the GPC and MFC be established on a revenue neutral basis to avoid single issue ratemaking.  June 2011 Order at 25, 29.  OCA Statement in Support at 3-4.
As previously noted, the methodology proposed by PGW in its initial filing to establish the GPC, MFC, and associated distribution rate base reductions remains in place under the Settlement.  As explained by Mr. Mierzwa, the company utilized costs and sales volumes that were approved in PGW’s last base rate case in 2009.  OCA St. 1 at 6-7.  Mr. Mierzwa testified that the company’s approach is reasonable and meets the Commission’s requirements in this proceeding as detailed in the June 2011 Order.  OCA St. 1 at 3, 7-11.  The OCA submits that the company’s methodology reasonably matches costs and sales figures and reduces concerns regarding single issue ratemaking.  Accordingly, OCA maintains that that the Settlement is in the public interest and should be approved.  OCA Statement in Support at 4-5.

PGW maintained that the unbundling of the gas supply related uncollectible expense and the establishment of the MFC is consistent with the Commission’s regulations (i.e. 52 Pa.Code § 62.223 (c)),
 and is therefore in the public interest.  PGW Statement in Support at 3.

2. GPC Related Costs (Settlement ¶14)
In its filing, PGW identified four cost categories that it proposed to include in the GPC that would be included in the Price to Compare (PTC).  These elements included procurement, accounting, legal and management labor and benefit costs associated with procurement activities.  Statement of Reasons at 7-10; OCA Statement in Support at 5.  The Settling Parties agree that procurement, accounting, legal and management labor and benefit costs associated with gas procurement activities are set at $650,000 as reflected in Appendix A to the Settlement.  Joint Petition for Settlement at ¶14.  Setting these costs at $650,000 was in direct response to concerns raised by OSBA.
In its filed testimony, OSBA raised two issues of concern to Small C&I customers involving the nature and magnitude of costs included in the GPC.  More specifically, OSBA was concerned that the labor and legal cost component of the GPC was substantially lower, on both an absolute dollar basis and on a cents per mcf basis, than all other NGDCs in Pennsylvania.  OSBA was also concerned that the company’s GPC proposal included no provision for working capital, despite the fact that the Commission’s regulations explicitly contemplate including such costs in the GPC.  OSBA Statement in Support at 3.
With respect to labor and legal costs, OSBA observed that PGW proposed costs of $276,000 or 0.54 cents per mcf, compared to a range among other NGDCs of 1.5 to 4.9 cents per mcf for those costs (OSBA Exhibit IEc-2).  OSBA maintains that the Settlement generally resolves OSBA’s concerns in this respect, as it sets the labor and legal cost basis at $650,000, or 1.3 cents per mcf, which is similar to the $737,000 and $788,000 at PECO and UGI.

PGW indicated that the $650,000 figure agreed to in the Settlement is more than double the labor and benefits costs that PGW proposed to unbundle in its initial filing.  PGW indicated that in order to determine the initial labor and benefits costs associated with gas procurement activities, it conducted a detailed evaluation of employees conducting procurement activities to determine the number of full time equivalents (FTEs) performing procurement activities.  PGW St. No. 1, p. 3.  PGW further indicated that it then applied the appropriate salary level, grossed up for benefits, for the FTEs to determine the labor and benefits costs associated with gas procurement activities.  PGW disagreed with OSBA’s position
 that PGW’s salaries and benefits charges were too low based on a cost comparison to other natural gas distribution companies.  However, although PGW disagreed with this comparison because it believed the comparison was not specific to PGW, PGW agreed to more than double the amount of salaries and benefits unbundled from base rates as a matter of compromise for Settlement purposes.  PGW Statement in Support at 2-3.
OCA submits that the Settlement reflects an appropriate level of GPC-related costs that is in line with costs of other gas utilities as presented in OSBA’s testimony.  OSBA St. 1, Exh. IEc-2.  The OCA further submits that the GPC-related cost levels contained in the Settlement will further the Commission’s goals of creating a level playing field for market participants and should be approved.  OCA Statement in Support at 5.



OSBA raised additional concerns regarding PGW’s GPC-related costs, namely regarding PGW’s storage gas working capital (SGWC) and cash working capital (CWC).  Regarding SGWC, OSBA agrees with PGW that both shopping and non-shopping customers benefit from SGWC but, contrary to PGW, believes that such costs are gas supply costs and should be recovered through gas supply charges that apply to both non-shopping customers and shopping customers (or their NGSs).  OSBA acknowledged that until such time as NGSs have an option to provide their own storage gas, this issue is essentially academic, and declined to litigate this issue.  In the event that the situation changes, OSBA noted that this issue will need to be reexamined.  Therefore, OSBA accepted PGW’s proposal to continue to recover SGWC in base rates.  OSBA Statement in Support at 4.


Regarding gas supply CWC, OSBA concluded that PGW incurs CWC costs for its sales customers but not for its shopping customers, yet both types of customers currently pay for gas supply CWC because those costs are currently embedded in base rates.  As noted by OSBA, PGW does not dispute this fact but argues that it will begin to incur CWC for shopping customers when a purchase of receivables (POR) mechanism goes into place.  OSBA noted its skepticism about the potential for a near-term POR and observed that even with a POR, PGW will incur substantially higher CWC costs for sales customers than for shopping customers.  As a result, OSBA believes that PGW’s proposal to keep all CWC in base rates serves to over-charge shopping customers and under-charge sales customers.  However, OSBA accepted PGW’s position for two reasons.  First, small business customers can be either sales or shopping customers, and any increase in the cost basis for the GPC will increase rates for sales customers and decrease rates for shopping customers.  As an advocate for small businesses, OSBA indicated that it sees little value in expending its resources for a policy that would essentially result in a transfer among its clients.  Second, OSBA noted that no NGS participated in this proceeding and therefore concluded that no NGS deemed the CWC issue to be of sufficient importance to even participate in this proceeding.  OSBA indicated that it finds it difficult to believe that including CWC costs in the GPC would materially affect the competitiveness of NGSs.  OSBA Statement in Support at 5.
3. Billing Format (Settlement ¶15)
The Settlement provides that PGW will incorporate the GPC and the MFC into the Commodity Charge on PGW’s bill.  (Settlement ¶15).
In its initial filing, PGW proposed to include the GPC and MFC in the distribution charge on customer bills.  In testimony, OSBA argued that the GPC and the MFC should be included in the commodity charge on customer bills.  OSBA St. No. 1, p. 12.  Although PGW did not originally propose this bill format, it now agrees with OSBA and the company included this provision for Settlement purposes.  PGW Statement in Support at 3-4.  
4. Settlement In General.


The Joint Petitioners maintain that the Settlement was achieved after an extensive investigation of PGW’s filing, including informal and formal discovery and the filing of direct, rebuttal and surrebuttal testimony by a number of the Joint Petitioners.  The Joint Petitioners further maintain that acceptance of the Settlement avoids the necessity of further administrative and potential appellate proceedings at what would have been a substantial cost to the Joint Petitioners as well as PGW’s customers.  


As noted by PGW, the Settlement is the result of compromise.  Each of the provisions set forth in the Settlement resolves a dispute fairly and without the expense and uncertainty associated with litigation.  PGW Statement in Support at 4.



OCA indicated that it filed its Complaint and entered into the proceeding to ensure that each element of the company’s filing was scrutinized.  OCA further indicated that it performed a thorough analysis and review of the filing to ensure that the gas supply procurement costs that were removed from base rates were proper and to determine if those items left in base rates were appropriate.  OCA also sought to ensure that distribution base rates were properly adjusted, that the GPC was set at a reasonable level, and that the MFC was properly established to reflect the appropriate uncollectible expense removed from distribution rates.  OCA submits that the terms of the Settlement, as a whole, achieve these goals and that the rates are just, reasonable, not unduly discriminatory or excessive, are in the public interest and should be approved.  OCA Statement in Support at 3, 6.


OSBA requests that the Commission approve the Joint Petition in its entirety without modification.  OSBA Statement in Support at 6.

After considering the Joint Petition for Settlement of Philadelphia Gas Works’ Natural Gas Procurement Cost and Uncollectible Expense Unbundling Filing, the reduction to the base rates, the benefit to shopping customers as well as the savings achieved by not fully litigating this case, it is my opinion that the Settlement is fair, just, reasonable and in the public interest.  In accordance with the Commission’s Order,
 MFC and GPC revenues will be offset by base rate reductions ensuring revenue neutrality.  Moreover, the Settlement provides for a level of GPC-related costs that is consistent with costs incurred by other gas utilities.  Accordingly, I recommend that the Joint Petition for Settlement of Philadelphia Gas Works’ Natural Gas Procurement Cost and Uncollectible Expense Unbundling Filing be approved in its entirety and without modification. 

IV. CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.



2.
To determine whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest. See Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1, 21 (1985); Pennsylvania Public Utility Commission v. C S Water and Sewer Associates, 74 Pa. P.U.C. 767, 771 (1991).



3.
The Settlement rates, terms and conditions contained in the Joint Petition for Settlement of Philadelphia Gas Works’ Natural Gas Procurement Cost and Uncollectible Expense Unbundling Filing at Docket No. R-2012-2333993 submitted by Philadelphia Gas Works, the Office of Consumer Advocate and the Office of Small Business Advocate are just, reasonable and in the public interest.



4. 
The Joint Petition for Settlement of Philadelphia Gas Works’ Natural Gas Procurement Cost and Uncollectible Expense Unbundling Filing at Docket No. R-2012-2333993 submitted by Philadelphia Gas Works, the Office of Consumer Advocate and the Office of Small Business Advocate should be approved as submitted, without modification.

ORDER



THEREFORE,



IT IS RECOMMENDED:

1. That the Joint Petition for Settlement of Philadelphia Gas Works’ Natural Gas Procurement Cost and Uncollectible Expense Unbundling Filing submitted by Philadelphia Gas Works, the Office of Consumer Advocate and the Office of Small Business Advocate at Docket No. R-2012-2333993 be approved without modification;

2. That Philadelphia Gas Works be authorized to file a tariff supplement incorporating the terms and conditions of the Settlement;

3. That Philadelphia Gas Works’ unbundling filing establishing a Gas Procurement Charge, a Merchant Function Charge and a Price to Compare is approved as filed, with the following revisions/and or clarifications:
a. Procurement, accounting, legal and management labor and benefit costs associated with gas procurement activities are set at $650,000 as reflected in Appendix A.

b. PGW will incorporate the GPC and the MFC into the Commodity Charge on PGW’s bill.

c. The GPC, MFC and the PTC provisions in PGW’s tariff shall become effective for service rendered on or after September 1, 2013.

4. That the Philadelphia Gas Works’ filing, as well as the testimony and exhibits identified in Appendix B to the Joint Petition for Settlement of Philadelphia Gas Works’ Natural Gas Procurement Cost and Uncollectible Expense Unbundling Filing are admitted into evidence in this proceeding;

5. That the formal Complaint filed by the Office of Consumer Advocate at C-2012-2337124 be deemed satisfied;

6. That the formal Complaint filed by the Office of Small Business Advocate at C-2012-2337594 be deemed satisfied;

7. That the intervention of the Philadelphia Industrial and Commercial Gas Users Group be dismissed; and

8. That the Commission Investigation at Docket No. R-2012-2333993 be terminated and marked closed.

Date:  
   April 12, 2013   





/s/











Christopher P. Pell






Administrative Law Judge
� 	Joint Petition for Settlement, Appendix F.


�	See the Commission’s Secretarial Letter issued on May 25, 2012 at Docket No. L-2008-2069114.  The June 2011 Order became effective upon its publication in the Pennsylvania Bulletin, at 42 Pa.B. 2159 on April 14, 2012. 





� 	The regulations at 52 Pa.Code § 62.223(c) provide in pertinent part that “[a]n NGDC shall file an MFC rider. The MFC rider must remove the cost of uncollectibles applicable to natural gas costs from its distribution rates and recover those annual costs as part of the PTC on a revenue neutral basis.”





� 	OSBA St. No. 1, p. 6.


� 	Revised Final Rulemaking Order at Docket No. L-2008-2069114
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