BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Barry Miller						:
							:
	v.						:		C-2012-2335347
							:
Metropolitan Edison Company			:



INITIAL DECISION


Before
[bookmark: _GoBack]Joel H. Cheskis
Administrative Law Judge


HISTORY OF THE PROCEEDING


On November 8, 2012, Barry Miller filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Metropolitan Edison Company (Met-Ed or “the Company”) at Docket Number C-2012-2335347.  In his Complaint, Mr. Miller stated that he was “overcharged for removing overhead wires and putting service underground.”  Mr. Miller explained that he recently installed a hot tub and he could not, by code, have the overhead wires within 10 feet of the location of the tub.  Mr. Miller added that he was required to pay $1,139.34 upfront.  Mr. Miller believed that he was significantly overcharged for the labor and contribution in aid of construction because it took the workers less than one hour to complete the work and his home is less than one mile from Met-Ed.  Mr. Miller seeks a refund of a portion of the expense he paid for the work Met-Ed performed.

On December 11, 2012, Met-Ed filed an Answer and New Matter in response to Mr. Miller’s Complaint.  In its Answer, Met-Ed admitted that it provides residential retail electric service to Mr. Miller but denied that Mr. Miller was overcharged for relocating his electrical service from overhead to underground.  Met-Ed then provided an answer to each of Mr. Miller’s averments made in his Complaint.  In its New Matter, which was accompanied by a Notice to Plead, Met-Ed averred that a Company representative spoke with Mr. Miller and his electrician about the estimated cost of the work and provided a cost estimate in accordance with its Commission-approved tariff.  The Company further stated that it performed the work at all times in accordance with its tariffs.  The Company concluded its New Matter by stating that the invoice rendered was accurate and issued in accordance with applicable law and that Mr. Miller’s Complaint should therefore be dismissed with prejudice.

		Mr. Miller’s Answer to Met-Ed’s New Matter was due no later than January 4, 2013.  52 Pa. Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Mr. Miller did not file an Answer to Met-Ed’s New Matter.

		On January 31, 2013, the Commission served a Telephone Hearing Notice establishing an Initial Telephonic Hearing for this matter for Monday, March 4, 2013 at 10:00 a.m. and assigning me as the Presiding Officer.  On February 4, 2013, a Prehearing Order was served establishing the procedural rules that would govern the Hearing.

The Hearing was held on March 4, 2013 as scheduled.  Mr. Miller appeared pro se and presented oral testimony and one exhibit.  Patrick Malone, Esquire appeared on behalf of Met-Ed.  Mr. Malone presented three witnesses who sponsored six exhibits.  A transcript of 49 pages was created.  The record closed in this proceeding on March 13, 2013 when the transcript was submitted to the Commission.

This matter is now ready for disposition.  For the reasons discussed further below, Mr. Miller’s Complaint will be dismissed.

FINDINGS OF FACT

1. The Complainant in this case is Barry Miller.

2. The Respondent in this case is Metropolitan Edison Company.
3. The Service Address is 516 Red Barn Drive, Easton, Pennsylvania 18040.

4. Mr. Miller recently installed a hot tub in his yard.  Tr. 7.

5. Mr. Miller was told by his electrician when his hot tub was installed that he had to remove an overhead electrical wire because it was within ten feet of where the hot tub was to be placed.  Tr. 7.

6. Mr. Miller contacted Met-Ed about having the overhead wire moved underground and the Company gave him an estimate for the cost of the work.  Tr. 7.

7. Mr. Miller believed the cost of the work was too high.  Tr. 8.

8. Three Met-Ed employees were used to place the wire underground.  Tr. 9.

9. The original cost estimate of $1,400 was reduced to approximately $1,100 when Mr. Miller asked his neighbors if the Met-Ed trucks could cross their property to get the work done and Met-Ed no longer needed an easement from the neighbors’ property so that they could access the pole.  Tr. 9.

10. Miller Exhibit Number 1 is a compilation of letters and emails between Mr. Miller and Met-Ed that Mr. Miller collected regarding his efforts to have his electric line placed underground.  Tr. 10-12; Miller Exh. No. 1.

11. Pamela Jordan has been employed by Met-Ed for 35 years and has been an advanced business analyst in the Pennsylvania Compliance Department for the last 12 years.  Tr. 13-14.

12. Ms. Jordan is responsible for reviewing and investigating any response to formal and informal complaints filed against Met-Ed at the Commission.  Tr. 14.

13. Met-Ed Exhibit Number 1 is the opening and closing report of the Commission’s Bureau of Consumer Services (BCS) complaint number 3034965 where Mr. Miller disputed the cost to relocate his service from overhead to underground.  Tr. 15.

14. BCS closed Mr. Miller’s informal complaint with no decision and provided Mr. Miller a formal complaint form.  Tr. 15.

15. Lynn Morris has been employed by Met-Ed for 29 years and has been a supervisor of engineering services for the past three years.  Tr. 17.

16. Mr. Morris’ job responsibilities include supervising the engineering designers and maintaining, repairing, relocating and constructing electric distribution lines.  Tr. 18.

17. Met-Ed Exhibit Number 2 is the written estimate Met-Ed provided Mr. Miller regarding the $1,139.34 cost of the work to be done.  Tr. 19; Met-Ed Exh. No. 2.

18. The work that needed to be done to relocate the wire included removing the overhead wire, installing the underground cable, making the necessary connections and the engineering of the removal and the installation of the wire.  Tr. 20.

19. Mr. Morris relayed to Mr. Miller that Mr. Miller was responsible to pay the $1,139.34 cost of the work to be done.  Tr. 20.

20. The cost estimate included material cost, labor cost, equipment cost and tax.  Tr. 20.

21. Mr. Morris investigated whether the costs were too high after Mr. Miller expressed some concern but determined that the $1,139.34 figure was accurate.  Tr. 21.

22. The Company required Mr. Miller to pay upfront because they needed to have the material to get the work done.  Tr. 21.

23. The wire was relocated on September 13, 2012.  Tr. 21.
24. A three-man crew performed the work for a total of 15 hours of labor, although the cost estimate was based on 7.39 man hours of labor.  Tr. 22.

25. Met-Ed never charged Mr. Miller for the additional man hours required to perform the work beyond what was originally estimated.  Tr. 22.

26. The man hours included the design and engineering, acquisition and preparation of material, travel, work time and scrapping additional materials.  Tr. 23-24, 36-38.

27. Eric Hermann has worked for First Energy Service Company for 28 years and has been the manager of Accounting Policy and Business Services for the past 8 years.  Tr. 25.

28. Mr. Hermann’s responsibilities include providing guidelines to ensure that First Energy operating companies record financial transactions in accordance with federal guidelines and the operating companies’ tariff regulations.  Tr. 26.

29. It is not uncommon that there is a difference between the estimated cost per project and the actual cost of the project.  Tr. 27.

30. First Energy’s current policy is to not collect the difference between the estimated cost and the actual cost.  Tr. 27-28.

31. The Company requires payment up front because it had been very difficult to collect for services performed after they were rendered.  Tr. 28.

32. Met-Ed Exhibit Number 5 is the tariff page regarding customer payments of line extension work.  Tr. 28-30; Met-Ed Exh. No. 5.

33. Met-Ed Exhibit Number 4 is the Change Service Order Cost Overview produced by Met-Ed in response to Mr. Miller’s request showing that there is a $702.12 difference between the estimated cost and the actual cost of the project.  Tr. 31-32; Met-Ed Exh. No. 4.

34. CIAC, or Contribution in Aid of Construction, is the general reimbursement from a paying customer for services rendered, including the federal and state taxes that are applicable when a capital improvement is provided where First Energy owns the asset but the customer has paid for it and it is therefore considered to be imputed income.  Tr. 32-35; Met-Ed Exh. No. 5.

DISCUSSION

		Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Mr. Miller seeks an Order from the Commission directing Met-Ed to refund a portion of the $1,139.34 he paid to bury his overhead wire underground.  Mr. Miller, therefore, has the burden of proof in this proceeding.

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980) (Replogle), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

Additionally, it is well settled that tariffs have the force and effect of law and are binding on both the utility and its customers.  Brockway Glass Co. v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth 1981) (Brockway Glass); see also, Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super. 1976).  Appellate courts have further held that “tariff provisions approved by the Commission … are prima facie reasonable.”  Lynch v. Pa. P.U.C., 594 A.2d 816 (Pa. Cmwlth 1991).  Furthermore, because Pennsylvania courts have repeatedly held that tariff provisions previously approved by the Commission are prima facie reasonable, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Township Board of Supervisors v. Pennsylvania Public Utility Commission, 686 A.2d 910 (Pa. Cmwlth 1996); Zucker v. Pennsylvania Public Utility Commission, 401 A.2d 1377 (Pa. Cmwlth 1979); see also, Brockway Glass, supra; 66 Pa.C.S. §1303 (Adherence to tariffs).

In this case, Mr. Miller testified:

This summer I started the process, or last winter, late winter, I started the process of putting a hot tub in my yard.  I was told by my electrician that I had to remove the overhead line, that they could not be within ten feet of where my hot tub needed to be placed.  I contacted Met-Ed about doing the work.  The only way I could do it was going through Met-Ed.  I had to pay the fee upfront before they would consider doing any of the work.  I had an excavator do all the preparation work and put down the cinder that needed to be done.

On the day of the work, the workers arrived at 11:30.  They came and looked at what needed to be done.  I need to go back a little bit.  Jason Wilgus, from Met-Ed, came out, I believe twice.  I know at least once I met with him there.  And he measured how long the line would need to be and then he drew up the estimate.  On the day that the workers came out they arrived at 11:30, looked at the job, said they were taking a lunch break at 11:40.  They returned at 1:00, did the work and were done by 1:45.  I noted this all because of the high cost of the job.  I really wanted to see exactly how long it took them to do the work and actually what had to be done.  While they were there they asked me to go to my neighbors and ask them if they could drive the truck on their property to get access to the pole to hook up the wires.

I was not happy with the cost right from the start.  I thought it was an awful high price.  I went to my State Assemblyman and he contacted them.  And then I went through the Public Utilities Commission and they contacted Met Ed without satisfaction.  And then I filed the formal complaint and that’s where we stand right now.

Tr. 7-8; see also, Tr. 45.  Mr. Miller also presented printouts of various emails with Met-Ed and other communications related to the matter to corroborate his testimony.  Miller Exh. No. 1.

		In response, Met-Ed provided the testimony of three witnesses and admitted six exhibits into the record.  In particular, Met-Ed witness Morris, a supervisor of engineering services for Met-Ed, testified regarding the specific details pertaining to the work performed by Met-Ed for Mr. Miller, including the cost estimate Met-Ed provided Mr. Miller before the work was performed.  Tr. 17-22.  Mr. Morris sponsored Met-Ed Exhibit Number 2 – the written estimate provided to Mr. Miller before the work was performed.  Tr. 19.  Mr. Morris testified that the project took 15 man hours to complete because the 15 man hours includes: “the cost of the design, of the engineering work.  Then the actual writing of the job and then also the preparation of material, acquired material.  And then going out to do the job, finish the job and come back.  And then scrap additional items from the job.”  Tr. 23-24.

Additionally, Met-Ed witness Hermann, a manager of Accounting Policy and Business Services for First Energy Service Company, an affiliate of Met-Ed, testified regarding the bill process including issues pertaining to the contribution in aid of construction and relevant taxes.  Tr. 25-36.  Mr. Hermann testified that costs include “labor, material, transportation costs, appropriate overheads and tax.”  Tr. 27.  Mr. Hermann also testified regarding the specific provisions in the Company’s tariff that allow the Company to charge Mr. Miller for the work it performed, including specific dollar amounts.  Tr. 29-31.  For example, Rule 6c of Met-Ed’s tariff, regarding “Relocation of, or Modification to, Company Facilities” (Electric Pa. P.U.C. No. 51, Original Page 32), provides:
If as a result of a Line Extension or any other request that results in an expansion of the Company’s facilities, an increase in the Company’s facilities, construction of a system upgrade or any other change to or the modification of the Company’s electric system, the Applicant/Customer shall pay all costs for such work as specified in this Rule 6.

Met-Ed Exh. No. 5; see also, Met-Ed Exh. No. 6 (“Taxes on Applicant/Customer Advances” Electric Pa. P.U.C. No. 51, Original Page 34).  Furthermore, Mr. Hermann confirmed Met-Ed witness Morris’ responses regarding specific charges and the work done off site.  Tr. 36-38.  Mr. Hermann sponsored Met-Ed Exhibits 3, 4, 5 and 6 – the itemization of work performed by Met-Ed for Mr. Miller and relevant portions of Met-Ed’s tariffs.  Met-Ed Exh. Nos. 3, 4, 5 and 6.

Both of Met-Ed’s witnesses supported the Company’s position that Mr. Miller’s Complaint should be dismissed.  For example, Mr. Hermann testified regarding Met-Ed’s tariff that specifically provides that customers are responsible to pay all costs for any requests that result in any change or modification to the Company’s electric system, such as Mr. Miller’s request to have his service line placed underground.  Tr. 29-30; Met-Ed Exh. No. 5.  Also of note was the evidence provided by Met-Ed itemizing the various costs associated with the work Met-Ed performed for Mr. Miller.  Met-Ed Exh. Nos. 3 and 4.

It is not necessary to scrutinize each detail that comprises the overall $1,139.34 cost estimated for Mr. Miller.  It is clear from the evidence presented in this proceeding that the cost was determined in compliance with the Company’s tariff and otherwise is not unreasonable.  When coupling the testimony of Met-Ed’s witnesses regarding the itemization of work with the tariff provisions that allow Met-Ed to charge customers for such work, it is clear that Met-Ed did not violate any provision of the Public Utility Code or any Commission Order or regulation.

As a result, Met-Ed has effectively rebutted Mr. Miller’s testimony that the charge from Met-Ed to place Mr. Miller’s service underground was too high.  As noted above, if the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle.  In this case, Mr. Miller had no response to Met-Ed’s substantial evidence other than to reiterate his belief that the charge was too high.  Mr. Miller’s responses do not warrant any determination that he has satisfied his burden of proof that Met-Ed’s actions in anyway violated any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.  As such, Mr. Miller’s Complaint should be dismissed.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

6. It is well settled that tariffs have the force and effect of law and are binding on both the utility and its customers.  Brockway Glass Co. v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth 1981); see also, Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super. 1976).

7. Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. P.U.C., 594 A.2d 816 (Pa. Cmwlth 1991).

8. Because Pennsylvania courts have repeatedly held that tariff provisions previously approved by the Commission are prima facie reasonable, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Township Board of Supervisors v. Pennsylvania Public Utility Commission, 686 A.2d 910 (Pa. Cmwlth 1996); Zucker v. Pennsylvania Public Utility Commission, 401 A.2d 1377 (Pa. Cmwlth 1979); see also, Brockway Glass, supra; 66 Pa.C.S. §1303 (Adherence to tariffs).

9. Mr. Miller has failed to satisfy his burden of demonstrating that Met-Ed incorrectly charged him for placing his overhead wire underground.

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the Complaint of Barry Miller against Metropolitan Edison Company at Docket Number C-2012-2335347 is dismissed.

1. That this matter be marked closed.


Date:	April 22, 2013		/s/	
		Joel H. Cheskis
		Administrative Law Judge
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